UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

May 31, 2017, at 9:45 a.m.

16-27854-E-11  GARY STEINGROOT MOTION TO EMPLOY BETTER

TBG-2 Edward Smith HOMES AND GARDENS REAL ESTATE
R.P. AS BROKER(S)
5-17-17 [46]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion. If there is opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Insufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on creditors, parties requesting special notice, and Office of the United States Trustee on May 18,
2017. By the court’s calculation, 13 days’ notice was provided. 14 days’ notice is required.

The Motion to Employ was not properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2). Debtor, creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion. If any of these potential
respondents appear at the hearing and offer opposition to the motion, the court will set a briefing schedule
and a final hearing, unless there is no need to develop the record further. If no opposition is offered at the
hearing, the court will take up the merits of the motion. At the hearing,

The Motion to Employ is denied without prejudice.

Gary Steingroot (“Debtor in Possession) seeks to employ broker Better Homes & Gardens Real
Estate R.P., pursuant to Local Bankruptcy Rule 9014-1(f)(1) and Bankruptcy Code Sections 328(a) and 330.
Debtor in Possession seeks the employment of a broker to market the Estate’s interest in property commonly
known as 1055 Hutley Way, Granite Bay, California (“Property”).
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INSUFFICIENT NOTICE PROVIDED

Debtor in Possession provided thirteen days’ notice. This Motion was noticed according to Local
Bankruptcy Rule 9014-1(f)(2), which requires a minimum of fourteen days’ notice. Accordingly, the Motion
is denied without prejudice.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Employ filed by Debtor in Possession having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion to Employ is denied without prejudice.

THE COURT HAS PREPARED THE FOLLOWING ALTERNATIVE RULING IF
MOVANT PROVIDES SUFFICIENT NOTICE

Debtor in Possession argues that the broker’s appointment and retention is necessary
to continue to settle and secure funds due to the bankruptcy estate from selling the Property,
valued at $749,000.00.

Shaun Farrell, a realtor with Better Homes & Gardens Real Estate R.P., testifies that
he and his firm are willing and able to serve as real estate agent for the Estate to market and sell
the Property. He testifies that the listing agreement includes a five percent commission for the
broker. Mr. Farrell testifies he and the firm do not represent or hold any interest adverse to Debtor
or to the Estate and that they have no connection with Debtor, creditors, the U.S. Trustee, any
party in interest, or their respective attorneys.

Pursuant to § 327(a), a trustee or debtor in possession is authorized, with court
approval, to engage the services of professionals, including attorneys, to represent or assist the
trustee in carrying out the trustee’s duties under Title 11. To be so employed by the trustee or
debtor in possession, the professional must not hold or represent an interest adverse to the estate
and be a disinterested person.

Section 328(a) authorizes, with court approval, a trustee or debtor in possession to
engage the professional on reasonable terms and conditions, including a retainer, hourly fee, fixed
or percentage fee, or contingent fee basis. Notwithstanding such approved terms and conditions,
the court may allow compensation different from that under the agreement after the conclusion
of the representation, if such terms and conditions prove to have been improvident in light of
developments not capable of being anticipated at the time of fixing of such terms and conditions.

Taking into account all of the relevant factors in connection with the employment and
compensation of the broker, considering the declaration demonstrating that the broker does not
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hold an adverse interest to the Estate and is a disinterested person, the nature and scope of the
services to be provided, the court grants the motion to employ Better Homes & Gardens Real
Estate R.P. as broker for Debtor in Possession on the terms and conditions set forth in the
Residential Listing Agreement filed as Exhibit A, Dckt. 49. The approval of the commission is
subject to the provisions of 11 U.S.C. § 328 and review of the fee at the time of final allowance
of fees for the professional.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Employ filed by Debtor in Possession having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Employ is granted, and Debtor
in Possession is authorized to employ Better Homes & Gardens Real Estate
R.P. as broker for Debtor in Possession on the terms and conditions as set
forth in the Residential Listing Agreement filed as Exhibit A, Dckt. 49.

IT IS FURTHER ORDERED that no compensation is permitted
except upon court order following an application pursuantto 11 U.S.C. § 330
and subject to the provisions of 11 U.S.C. § 328.

IT IS FURTHER ORDERED that no hourly rate or other term
referred to in the application papers is approved unless unambiguously so
stated in this order or in a subsequent order of this court.

ITIS FURTHER ORDERED that except as otherwise ordered by the
Court, all funds received by the broker in connection with this matter,
regardless of whether they are denominated a retainer or are said to be
nonrefundable, are deemed to be an advance payment of fees and to be
property of the estate.

ITIS FURTHER ORDERED that funds that are deemed to constitute
an advance payment of fees shall be maintained in a trust account
maintained in an authorized depository, which account may be either a
separate interest-bearing account or a trust account containing commingled
funds. Withdrawals are permitted only after approval of an application for
compensation and after the court issues an order authorizing disbursement
of a specific amount.
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