UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

May 12,2014 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 19. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, { 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE ON JUNE 9, 2014 AT 1:30
P.M. OPPOSITION MUST BE FILED AND SERVED BY APRIL MAY 27, 2014, AND ANY REPLY MUST
BE FILED AND SERVED BY JUNE 3, 2014. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE
OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDAR, ITEMS 20
THROUGH 43. INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW. THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MAY 19, 2014, AT 2:30 P.M.
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Matters to be Called for Argument

14-22508-A-13 ARTURO/ROSANA BUSTOS OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [19]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor has failed to give the trustee financial records for a
closely held business and for rental properties owned and operated by the
debtor. This is a breach of the duties imposed by 11 U.S.C. § 521 (a) (3) &
(a) (4) . To attempt to confirm a plan while withholding relevant financial
information from the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Second, Local Bankruptcy Rule 3015-1(b) (6) provides: “Documents Required by
Trustee. The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §S 464 & 466), Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.” Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist. The debtor failed to do so.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

14-22513-A-13 JONATHAN SHELEY OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [26]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
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to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of PNC Bank in order to strip down or strip off
its secured claim from its collateral. No such motion has been filed, served,
and granted. Absent a successful motion the debtor cannot establish that the
plan will pay secured claims in full as required by 11 U.S.C. § 1325(a) (5) (B)
or that the plan is feasible as required by 11 U.S.C. § 1325(a) (6). Local
Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will reduce or
eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Second, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income. The plan will pay unsecured creditors $2,021.77 but Form 22
shows that the debtor will have $16,004.40 over the next five years.

Third, the debtor has failed to give the trustee records concerning a nonfiling
spouse. This is a breach of the duties imposed by 11 U.S.C. § 521 (a) (3) &

(a) (4). To attempt to confirm a plan while withholding relevant financial
information from the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

10-23022-A-13 RAYMOND/ESTHER ESCALANTE MOTION TO
WiW-8 MODIFY PLAN
12-26-13 [93]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: None.
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14-22628-A-13 CAROL SCHROEDER OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [22]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan's feasibility depends on the debtor successfully prosecuting a motion
to value the collateral of JPMorgan Chase Bank in order to strip down or strip
off its secured claim from its collateral. No such motion has been filed,
served, and granted. Absent a successful motion the debtor cannot establish
that the plan will pay secured claims in full as required by 11 U.S.C. §
1325(a) (5) (B) or that the plan is feasible as required by 11 U.S.C. §
1325(a) (6) . Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522 (f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

14-22741-A-13 MANUEL/DOROTHY MACHADO OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [34]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.
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The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

Local Bankruptcy Rule 3015-1(b) (6) provides: “Documents Required by Trustee.
The debtor shall provide to the trustee, not later than the fourteen (14) days
after the filing of the petition, Form EDC 3-088, Domestic Support Obligation
Checklist, or other written notice of the name and address of each person to
whom the debtor owes a domestic support obligation together with the name and
address of the relevant state child support enforcement agency (see 42 U.S.C.
§§ 464 & 466), Form EDC 3-086, Class 1 Checklist, for each Class 1 claim, and
Form EDC 3-087, Authorization to Release Information to Trustee Regarding
Secured Claims Being Paid By The Trustee.” Because the plan includes a class 1
claim, the debtor was required to provide the trustee with a Class 1 checklist.
The debtor failed to do so.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

14-22150-A-13 MANJIT SHANKER OBJECTION TO
JpPJ-1 CONFIRMATION OF PLAN
4-9-14 [14]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: None.
14-20453-A-13 ANTONIO TORRES AND MOTION TO
JPJ-2 VIRGINIA NORIEGA CONVERT OR DISMISS CASE

4-8-14 [28]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be granted and the case will be converted
to one under chapter 7.

This chapter 13 case was filed on January 17, 2014. A plan was filed with the
petition but it denied confirmation at a hearing on March 17. Since March 17,
the debtor has not proposed a new plan. The failure to file a new plan and to
take any steps toward its confirmation is necessarily prejudicial to creditors
whose claims cannot be paid until a plan is confirmed. See 11 U.S.C. §

1326 (a). This is cause for dismissal.

The fact that the debtor filed an earlier chapter 13 case, Case No. 10-38654,
which was dismissed on January 3, 2014, only reinforces the court’s conclusion.
With that case, the debtor has been under the protection of the bankruptcy
court since July 15, 2010 but has not been paying creditors pursuant to a
confirmed plan for approximately six months. Further, the prior case was
dismissed because the debtor had failed to pay post-petition taxes in excess of
$42,000 for tax years 2010 and 2011. This leads the court to conclude the most
recent case was filed only to acquire the automatic stay.
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Turning to whether dismissal or conversion is in the best interests of
creditors, assuming the values of the real properties owned by the debtor as
they are scheduled, there is substantial nonexempt equity that may be realized
for the benefit of unsecured creditors. Conversion to chapter 7 is in their
best interests.

14-22255-A-13 DAVE/MELINDA BICKHAM OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [14]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the case will be dismissed.

The debtor failed to appear at the meeting of creditors. Appearance is
mandatory. See 11 U.S.C. § 343. To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee. See 11 U.S.C. §

521 (a) (3). Under these circumstances, attempting to confirm a plan is the
epitome of bad faith. See 11 U.S.C. § 1325(a) (3). The failure to appear also
is cause for the dismissal of the case. See 11 U.S.C. § 1307 (c) (6).

Second, the plan includes no provision for the payment of the debtor’s
attorney’s fees. Therefore, the plan does not comply with 11 U.S.C. §
1322 (a) (2) .

Third, the debtor has failed to accurately list all assets in the schedules.
Specifically, the debtor has omitted an interest in litigation. This is a
breach of the duty imposed by 11 U.S.C. § 521 (a) (1) to accurately schedule all
assets. To attempt to confirm a plan while withholding relevant financial
information from the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

14-22058-A-13 GARY/MICAELA MCCONNELL MOTION TO
MRL-3 VALUE COLLATERAL
VS. CALHFA MORTGAGE ASSOC., CORP. 4-23-14 [37]

AND CIT SMALL BUSINESS LENDING CORP.

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
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schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$490,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Ocwen. The first deed of trust secures a loan with a
balance of approximately $550,000 as of the petition date. Therefore, CALHFA
Mortgage Association’s claim secured by a second priority deed of trust and CIT
Small Business Lending Corp.’s claim secured by a third priority deed of trust
are completely under-collateralized. No portion of these claims will be
allowed as secured claims. See 11 U.S.C. § 506(a).

Any assertion that the respondents’ claims cannot be modified because they are
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5™ Cir. 2000); In re Tanner, 217 F.3d 1357 (11*" Cir.
2000); McDonald v. Master Fin., Inc. (In re McDhonald), 205 F.3d 606, 611-13
(3¢ Ccir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°" Cir. 2000).

Because the claims are completely under-secured, no interest need be paid on
the claims except to the extent otherwise required by 11 U.S.C. § 1325(a) (4).
If a secured claim is $0 because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondents’ security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondents’ proofs of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of these claims and all other claims, and a
separate valuation motion has been filed and served as permitted by Fed. R.
Bankr. P. 3012 and 11 U.S.C. § 506(a). The plan was served on all creditors,
and the motion to value collateral was served with a notice that the collateral
for the respondents’ security would be valued. That motion is supported by
evidence substantiating the debtor’s wvaluation of the property. There is
nothing about the process for considering this valuation motion which amounts
to a denial of due process.

To the extent the respondents object to valuation of their collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondents’ deeds of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i) . Once the plan
is completed, if the respondents will not reconvey their deeds of trust, the
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10.

11.

court will entertain an adversary proceeding. See also 11 U.S.C. §
1325 (a) (5) (B) (i) .

In the meantime, the court is merely valuing the respondents’ collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the respondents object to the debtor’s opinion of value, that
objection is also overruled, particularly in light of their failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $490,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

10-46568-A-13 JAMES/TERRY BALDWIN MOTION FOR
LLL-14 BONUS DISTRIBUTIONS TO ESTATE AND
DEBTOR

4-12-14 [186]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied without prejudice.

The motion either is seeking declaratory relief, in which case an adversary
proceeding is necessary, or it is seeking to modify a confirmed plan, in which
case a proposed modified plan must be filed, served, and confirmed after notice
and a hearing.

13-34069-A-13 KAREN MCCORD OBJECTION TO
PCJ-1 CONFIRMATION OF PLAN
SOLANO FIRST FEDERAL CREDIT UNION VS. 12-12-13 [25]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained in part.

The debtor is single and reports net monthly income of $10,511.41 which is
derived from employment and rents on two rental properties. The debtor
supports a disabled adult grandson and helps support two other grandchildren,
the parents of whom are unemployed. The adult grandson pays to the debtor his
SSI benefit of $840.

The debtor’s budget includes expenses for food, clothing, health care, and
transportation that are approximately $647 higher than she reported six months
earlier to the objecting creditor in connection with an application to modify a
home loan. The creditor asserts that the additional expenses are either not
actual expenses or are unnecessary. To the extent they are actual expenses and
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are incurred in connection with the care of the brother and grandchildren, the
creditor argues that the debtor should not be permitted to deduct these
expenses in the calculation of projected disposable income payable to unsecured
creditors because the debtor is under no legal obligation to support the
grandchildren and the brother. See 11 U.S.C. § 1325(b).

The debtor also helps support a disabled brother, primarily by allowing him to
occupy one of the two rental properties owned by the debtor. From his social
security income, the brother pays less than half of the fair rental value of
the property. The creditor asserts that this represents a manipulation of the
debtor’s income - the debtor is not renting the property at its full rental
value in order to artificially reduce her current monthly income for purposes
of section 1325(b). To the extent this arrangement represents the debtor’s
payment of support to her brother, it represents an expense that is unnecessary
because the debtor has no legal obligation to support her brother.

The creditor also questions two other expenses in the debtor’s monthly budget:
a $500 charitable contribution; and a $337.85 payment on account of a
retirement loan. The creditor maintains that the $500 contribution was not
reported to it in connection with the loan modification and asserts that it is
not in keeping with the debtor’s prior charitable giving. As to the repayment
of the retirement loan, the creditor believes it should be treated like all
other “unsecured” debt.

By virtue of these expenses, the debtor has no projected disposable income on
Form 22. If there were such income, it would be due to holders of unsecured
claims, like the objecting creditor. The creditor maintains that with the
rental property leased at its fair rental and with all of the above expenses
eliminated, the debtor could pay $143,060 to her unsecured creditors over 5
years. The plan proposes to pay nothing to unsecured creditors.

Because the debtor’s income exceeds the median income of a like-sized
California household, the debtor’s projected disposable income is calculated on
Form 22. See 11 U.S.C. § 1325(b) (3). That form, after calculating current
monthly income based on the income actually received by the debtor in the 6
months prior to bankruptcy, permits the debtor to deduct living and business
expenses as limited by 11 U.S.C. § 707 (b) (2).

As to the support of the debtor’s grandchildren and the subsidy given to the
brother by discounting his rent, the objection that such expenses cannot be
deducted will be overruled. Section 707 (b) (2) (A) (1ii1) (II) permits a debtor to
deduct reasonable and necessary actual expenses paid for the care and support
of an “elderly, chronically ill, or disabled . . . member of the debtor’s
immediate family (including parents, grandparents, siblings, children, and
grandchildren of the debtor . . . who is unable to pay such reasonable and
necessary expenses.”

Also, with the supplemental briefing, the debtor has produced to the
satisfaction of the court, documentation and corroboration of the amount of
these expenses, their necessity, the duration these expenses are likely to
persist, and of the grandchildren’s and the brother’s financial inability to
pay these expenses themselves. Therefore, this aspect of the objection to the
confirmation of the plan will be overruled.

The objection to the debtor’s deduction from income of a CALPERS retirement
expense of $337.85 will be overruled. The additional evidence and briefing
provided by the debtor establishes that the election to pay this amount is
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13.

irrevocable. The debtor, then, is not deducting voluntary pension
contributions. This is not disposable income; the debtor may not make those
contributions and deduct them from the debtor’s current monthly income. Accord
Parks v. Drummond (In re Parks), 475 B.R. 703 (B.A.P. 9% Cir. 2012).

Finally, as to the charitable contribution, the objection will be overruled in
part. Continued charitable contributions [as defined by 26 U.S.C. § 170(c)] up
to 15% of gross income to a qualified religious or charitable entity or
organization [as defined by 26 U.S.C. § 731 (c) (2) (C)] may be deducted under the
means test from current monthly income. See 11 U.S.C. § 707 (b) (1). The $500
easily falls within this benchmark. However, the debtor has not proven to the
satisfaction of the court that these contributions have been and are being
actually made. The debtor has established only that she is making
approximately $120 a month in contributions, not $500. The difference will be
disallowed.

To the extent the creditor may be objecting that this plan is proposed in bad
faith because the debtor earns a relatively high income but is paying nothing
to creditors while paying for rental properties and supporting extended family
members, the objection will be overruled. See 11 U.S.C. § 1325(a) (3).
Provided the expenses can be documented, the debtor is entitled to deduct them

when calculating projected disposable income. The calculation of “disposable
income” under the BAPCPA requires debtors to subtract their payments to secured
creditors from their current monthly income. Given the very detailed means

test that Congress adopted in BAPCPA, the bankruptcy court cannot limit the
permitted deductions under “the guise of interpreting ‘good faith.’” See In re
Welsh, 711 F.3d 1120, 1135 (9* Cir. 2013).

13-34069-A-13 KAREN MCCORD MOTION TO
RAC-3 CONFIRM PLAN
12-20-13 [31]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained in part to the extent and
for the reasons explained in the ruling on the motion to confirm the plan, RAC-
3. That ruling is incorporated by reference.
14-20074-A-13 JOHN ENRIQUES AND LOIS MOTION TO
RS-1 VASCONCELLES-ENRIQUES CONFIRM PLAN

3-21-14 [22]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

First, the debtor has failed to make $1,447.92 of payments required by the
plan. This has resulted in delay that is prejudicial to creditors and suggests
that the plan is not feasible. See 11 U.S.C. §§ 1307(c) (1) & (c) (4),
1325(a) (6) .

Second, to pay the dividends required by the plan and the rate proposed by it
will take 236 months which exceeds the maximum 5-year duration permitted by 11
U.s.C. § 1322 (d).
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15.

16.

14-20074-A-13 JOHN ENRIQUES AND LOIS COUNTER MOTION TO
RsS-1 VASCONCELLES-ENRIQUES DISMISS CASE
4-28-14 [29]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be conditionally denied.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

12-33580-A-13 ANDREW SCHNEIDER AND MOTION TO
CAH-1 JENNIFER SALIB INCUR DEBT
4-21-14 [42]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion to incur a purchase money loan to purchase a vehicle will be
granted. The motion establishes a need for the vehicle and it does not appear
that repayment of the loan will unduly jeopardize the debtor’s performance of
the plan.

14-20584-A-13 JAMES HAYES MOTION TO
RECONSIDER
4-9-14 [31]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied.
At a hearing on March 31, the court dismissed this case for four reasons.

First, 11 U.S.C. § 521 (e) (2) (B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition. This return must be produced seven
days prior to the date first set for the meeting of creditors. The debtor
failed to provide the trustee with a copy of this return. This failure, and
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the debtor’s inability to demonstrate that the failure to provide the copy to
the trustee was due to circumstances beyond the control of the debtor, requires
that the case be dismissed.

Second, in wviolation of 11 U.S.C. § 521 (a) (1) (B) (iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period preceding the filing of the petition. The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521 (a) (3) & (a) (4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith. See 11 U.S.C. § 1325(a) (3).

Third, the debtor is not eligible for chapter 13 relief because Schedule F
shows that the debtor owes $548,957 in noncontingent, ligquidated unsecured
debt. This exceeds the $383,175 maximum permitted by 11 U.S.C. § 109(e).

Fourth, this case was filed on January 23. Therefore, a proposed plan should
have been filed no later than February 6. See Fed. R. Bankr. P. 3015 (b). It
was filed on February 19. Because it was not filed timely by the debtor, the
trustee was unable to serve the plan with the notice of commencement of case as
required by Local Bankruptcy Rule 3015-1(c) (3) and (d) (1). This meant that it
was incumbent on the debtor to serve the proposed plan and a motion to confirm
it on all parties in interest. Id. A review of the docket reveals that the
debtor has filed a proposed plan but no motion to confirm it. This will
necessarily delay confirmation of a plan and prevent the conduct of a
confirmation hearing within the time required by 11 U.S.C. § 1324. This delay,
then, is prejudicial to creditors and is cause for dismissal. See 11 U.S.C. §
1307 (c) (1) .

The motion to vacate the dismissal does not convince the court that any of
these reasons were incorrect at the time of the hearing. At most, because the
debtor amended his schedules on March 31 clarifying that his unsecured debt was
within the cap set by section 109(e), ineligibility is not a reason to dismiss
the case. But, the debtor in fact failed to timely provide his tax return and
payment advices to the trustee and he failed to timely set a confirmation
hearing on his proposed plan within the time required by section 1324. The
fact that the debtor elected to represent himself and was unaware of these
deadlines and requirements does not excuse the failure to comply with the law.

14-21485-A-13 DOROTHY BROOKINS MOTION FOR
SMO-1 RELTEF FROM AUTOMATIC STAY
VS. MAX-Y CO., L.P. 3-31-14 [17]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: To the extent the motion is based on the assertion that the
debtor filed an earlier case that was dismissed within one year of the current
case, the motion will be granted.

According to the petition in this case, one of the debtor’s earlier cases was
not filed by the debtor and her signature on that petition is a forgery.
Because the signatures on the two petitions appear to be different and because
the record filed in connection with this motion includes no convincing evidence
to the contrary, the court will grant no relief under 11 U.S.C. § 362 (c) (3)
based on this petition.
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But, there is no dispute that the debtor filed Case No. 12-37003 which was
pending within one year of this case and was dismissed on February 20, 2014.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30 day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
not filed such a motion to extend the automatic stay before the 30 day after
the filing of the petition. Therefore, pursuant to 11 U.S.C. § 362(j) the
court confirms the absence of the automatic stay.

Alternatively, the motion will be granted in part pursuant to 11 U.S.C. §

362 (d) (2) in order to permit the movant to conduct a nonjudicial foreclosure
sale and to obtain possession of the subject real property following the sale.
All other relief is denied. The subject real property has a value of $150,000
and is encumbered by a perfected deed of trust or mortgage in favor of the
movant. That security interest secures a claim of approximately $165,000 held
by the movant as well as involuntary tax liens of approximately $128,000.
There is no equity and there is no evidence that the subject real property is
necessary to a reorganization. And, as to the likelihood of reorganization,
the court notes that the debtor filed two chapter 13 cases in 2008 and 2012,
both of which were dismissed without the debtor confirming and completing a
plan. There is no evidence that this case is likely to be more successful that
the prior two attempts at confirmation.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The l4-day period specified in Fed. R. Bankr. P. 4001 (a) (3) is not waived.

That period, however, shall run concurrently with the 7-day period specified in
Cal. Civ. Code § 2924g(d) to the extent section 2924g(d) is applicable to
orders terminating the automatic stay.

14-21485-A-13 DOROTHY BROOKINS MOTION FOR
SMO-2 RELTEF FROM AUTOMATIC STAY
VS. MAX-Y CO., L.P. 3-31-14 [23]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: To the extent the motion is based on the assertion that the
debtor filed an earlier case that was dismissed within one year of the current
case, the motion will be granted.

According to the petition in this case, one of the debtor’s earlier cases was
not filed by the debtor and her signature on that petition is a forgery.
Because the signatures on the two petitions appear to be different and because
the record filed in connection with this motion includes no convincing evidence
to the contrary, the court will grant no relief under 11 U.S.C. § 362 (c) (3)
based on this petition.
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But, there is no dispute that the debtor filed Case No. 12-37003 which was
pending within one year of this case and was dismissed on February 20, 2014.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30 day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
not filed such a motion to extend the automatic stay before the 30 day after
the filing of the petition. Therefore, pursuant to 11 U.S.C. § 362(j) the
court confirms the absence of the automatic stay.

Alternatively, the motion will be granted in part pursuant to 11 U.S.C. §

362 (d) (2) in order to permit the movant to conduct a nonjudicial foreclosure
sale and to obtain possession of the subject real property following the sale.
All other relief is denied. The subject real property has a value of $160,000
and is encumbered by a perfected deed of trust or mortgage in favor of the
movant. That security interest secures a claim of approximately $165,000 held
by the movant as well as involuntary tax liens of approximately $128,000.
There is no equity and there is no evidence that the subject real property is
necessary to a reorganization. And, as to the likelihood of reorganization,
the court notes that the debtor filed two chapter 13 cases in 2008 and 2012,
both of which were dismissed without the debtor confirming and completing a
plan. There is no evidence that this case is likely to be more successful that
the prior two attempts at confirmation.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The l4-day period specified in Fed. R. Bankr. P. 4001 (a) (3) is not waived.

That period, however, shall run concurrently with the 7-day period specified in
Cal. Civ. Code § 2924g(d) to the extent section 2924g(d) is applicable to
orders terminating the automatic stay.

14-22790-A-13 AMANDA SHRINER MOTION FOR
SNM-1 RELTEF FROM AUTOMATIC STAY
EILEEN GALLOWAY VS. 4-17-14 [29]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f) (2). Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. TIf any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further. If no opposition is offered at the hearing, the
court will take up the merits of the motion. Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion. Obviously, if there is opposition, the court may reconsider this
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tentative ruling.
The motion will be granted pursuant to 11 U.S.C. § 362(d) (1).

The movant leased residential property to the debtor. Prior to the filing of
the case, the debtor defaulted in the payment of rent. Since the filing of the
case, the debtor has failed to pay one month’s rent and has not assumed the
lease. The proposed plan, by omitting reference to the lease in section 3.02,
will reject the lease on the confirmation of the plan. The failure to pay rent
and the failure to assume the lease is a clear indication that the property is
unnecessary to the debtor’s reorganization and that the movant’s delinquent
rent will not be paid. This is cause to terminate the automatic stay.

The 1l4-day period specified in Fed. R. Bankr. P. 4001 (a) (3) will be waived.

Because the movant i1s not an over-secured creditor,, the court awards no fees
and costs. 11 U.S.C. § 506 (b).

May 12,2014 at 1:30 p.m.
- Page 15 -



20.

21.

22.

THE FINAL RULINGS BEGIN HERE

13-35312-A-13 JOYCE SPRINGER OBJECTION TO
SBT-4 CLAIM
VS. DEUTSCHE BANK NATIONAL TRUST CO. 4-8-14 [60]

Final Ruling: The objection will be dismissed without prejudice.

The notice of hearing informs the claimant that written opposition must be
filed and served 14 days prior to the hearing if the claimant wishes to oppose
the objection to the proof of claim. Because less than 44 days of notice of
the hearing was given (only 34 days of notice were given), Local Bankruptcy
Rule 3007-1(b) (2) specifies that written opposition is unnecessary. Instead,
the claimant may appear at the hearing and orally contest the objection. If
necessary, the court may thereafter require the submission of written evidence
and briefs. By erroneously informing the claimant that written opposition was
required and was a condition to contesting the objection, the objecting party
may have deterred the claimant from appearing. Therefore, notice was
materially deficient.

14-22213-A-13 DALE NEWBERRY OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [23]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, it is removed from
calendar for resolution without oral argument.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

Given the claims filed, to pay the dividends required by the plan and the rate
proposed by it will take 77 months which exceeds the maximum 5-year duration
permitted by 11 U.S.C. § 1322 (d).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

13-28021-A-13 BRUNO/GRACIA AMATO MOTION TO
EJS-5 MODIFY PLAN
4-7-14 [71]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d) (2) and 9014-1(f) (1) and Fed. R. Bankr. R.
3015(g) . The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9t Cir. 1995). Further, because the court will not materially alter the
relief requested by the debtor, an actual hearing is unnecessary. See Boone V.
Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the respondents’
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defaults are entered and the matter will be resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. §$§
1322 (a) & (b), 1323(c), 1325(a), and 1329.

14-22023-A-13 JACQUELINE MCBRIDE MOTION TO
LBG-1 VALUE COLLATERAL
VS. THE GOLDEN 1 CREDIT UNION 4-9-14 [15]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence
$248,627 as of the date the petition was filed.

deed of trust held by Ocwen Loan Servicing. The
loan with a balance of approximately $259,048 as

at a fair market value of

It is encumbered by a first
first deed of trust secures a
of the petition date.

Therefore, The Golden 1 Credit Union’s claim secured by a junior deed of trust
is completely under-collateralized. ©No portion of this claim will be allowed
as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9™ Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11% Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°" Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325 (a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the wvaluation
motion which amounts to a denial of due process.

May 12,2014 at 1:30 p.m.
- Page 17 -



24.

25.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $248,627. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

14-22423-A-13 NGANE PHOMMACHANH MOTION FOR

MLG-1 RELIEF FROM AUTOMATIC STAY

MARKET WEST, L.L.C. VS. 4-14-14 [17]

Final Ruling: The motion will be dismissed because it is moot. The case was
dismissed on April 16, 2014. With the dismissal, the automatic stay expired as

a matter of law. See 11 U.S.C. § 362(c) (1) & (c) (2).

09-44924-A-13 RICHARD/JAYNE ENGVALL MOTION TO
LKM-1 MODIFY PLAN
4-1-14 [44]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d) (2) and 9014-1(f) (1) and Fed. R. Bankr. R.
3015(g) . The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the debtor, an actual hearing is unnecessary. See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the respondents’

defaults are entered and the matter will be resolved without oral argument.
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28.

The motion will be granted. The modified plan complies with 11 U.S.C. §$§
1322 (a) & (b), 1323(c), 1325(a), and 1329.

14-22332-A-13 JOHN CUNHA OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [15]

Final Ruling: The trustee has voluntarily dismissed the objection and the

related motion to dismiss the case. The case will remain pending.
14-20433-A-13 CINDY ELDRIDGE MOTION TO
PGM-2 CONFIRM PLAN

3-25-14 [21]

Final Ruling: The motion will be dismissed without prejudice.

Local Bankruptcy Rule 2002-1(c) provides that notices in adversary proceedings
and contested matters that are served on the IRS shall be mailed to three
entities at three different addresses: (1) IRS, P.0O. Box 7346, Philadelphia, PA
19101-7346; (2) United States Attorney, for the IRS, 501 I Street, Suite 10-
100, Sacramento, CA 95814; and (3) United States Department of Justice, Civil
Trial Section, Western Region, Box 683, Franklin Station, Washington, D.C.
20044.

Service in this case is deficient because the IRS was not served at the second
and third addresses listed above.

14-22345-A-13 ROSA SANTANA MOTION TO
CAH-2 VALUE COLLATERAL
VS. E*TRADE SAVINGS BANK 4-10-14 [20]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9t Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*f Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$250,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Wells Fargo Home Mortgage. The first deed of trust
secures a loan with a balance of approximately $287,767.24 as of the petition
date. Therefore, E*Trade Savings Bank’s claim secured by a junior deed of
trust is completely under-collateralized. No portion of this claim will be
allowed as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
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Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11" Cir.
2000) ; McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1%t Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325 (a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the wvaluation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $250,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).
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10-40252-A-13 SEAN MUSGROVE MOTION TO
FF-2 MODIFY PLAN
4-7-14 [138]

Final Ruling: The motion will be dismissed without prejudice.

Local Bankruptcy Rule 2002-1(c) provides that notices in adversary proceedings
and contested matters that are served on the IRS shall be mailed to three
entities at three different addresses: (1) IRS, P.0O. Box 7346, Philadelphia, PA
19101-7346; (2) United States Attorney, for the IRS, 501 I Street, Suite 10-
100, Sacramento, CA 95814; and (3) United States Department of Justice, Civil
Trial Section, Western Region, Box 683, Franklin Station, Washington, D.C.
20044 .

Service in this case is deficient because the IRS was not served at the second
and third addresses listed above.

14-22555-A-13 MELANIO/ELLEN VALDELLON OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
4-24-14 [38]

Final Ruling: The objecting party has voluntarily dismissed the objection and
the related counter motion to dismiss the case.

14-22166-A-13 MARLENE/DANIEL CARSON MOTION TO
PGM-1 AVOID JUDICIAL LIEN
VS. GREATER CALIFORNIA FIN’L. SVCS. 4-10-14 [24]

Final Ruling: This motion to avoid a judicial lien has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the
trustee and the respondent creditor to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) 1is
considered as consent to the granting of the motion. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9% Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9* Cir. 2006).
Therefore, the defaults of the trustee and the respondent creditor are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 522 (f) (1) (A). The subject
real property has a value of $125,000 as of the date of the petition. The
unavoidable liens total $169,384.08. The debtor has an available exemption of
$1.00. The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property. After
application of the arithmetical formula required by 11 U.S.C. § 522 (f) (2) (A),
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien impairs the debtor’s exemption of the real property and its
fixing is avoided subject to 11 U.S.C. § 349(b) (1) (B).

14-22166-A-13 MARLENE/DANIEL CARSON MOTION TO
PGM-2 VALUE COLLATERAL
vs. BOSCO CREDIT, L.L.C., ET AL., 4-10-14 [30]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
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the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$125,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Wells Fargo Bank, N.A. The first deed of trust secures a
loan with a balance of approximately $169,384.08 as of the petition date.
Therefore, Bosco Credit, LLC/Franklin Credit Management’s claim secured by a
junior deed of trust is completely under-collateralized. No portion of this
claim will be allowed as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9 Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11 Cir.
2000) ; McDhonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°" Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the wvaluation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
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34.

is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $125,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

11-44167-A-13 MICHAEL FULTON MOTION TO
CAH-3 AVOID JUDICIAL LIEN
VS. NORMAN DOWLER, L.L.P. 4-22-14 [44]

Final Ruling: The motion will be dismissed without prejudice.

A motion is a contested matter and it must be served like a summons and a
complaint. See Fed. R. Bankr. P. 9014 incorporating by reference Fed. R.
Bankr. P. 7004. Service of the motion did not comply with Fed. R. Bankr. P.
7004 (b) (3) and 9014 (b). The motion must be served to the attention of an
officer, a managing or general agent, or other agent authorized by appointment
or law to receive service of process for the respondent creditor. According to
the certificate of service, this motion was simply sent to the
corporation/limited liability company. Cf. ECMC v. Repp (In re Repp), 307 B.R.
144 (B.A.P. 9* Cir. 2004) (service in accordance with Fed. R. Bankr. P.

2002 (b) does not satisfy the service requirements of Fed. R. Bankr. P.

7004 (b)) . Service, then, is deficient.
10-39068-A-13 WILLIAM STOKER MOTION TO
MOH-2 APPROVE LOAN MODIFICATION

4-14-14 [40]

Final Ruling: This motion to modify a home loan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(b) and 9014-1(f) (1), and
Fed. R. Bankr. R. 2002 (b). The failure of the trustee, the U.S. Trustee,
creditors, and any other party in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f) (1) (ii) is considered as consent to the granting of the motion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9% Cir. 1995). Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9 Cir.

2006) . Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The debtor is authorized but not required to enter
into the proposed modification. To the extent the modification is inconsistent
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35.

with the confirmed plan, the debtor shall continue to perform the plan as
confirmed until it is modified.

14-22868-A-13 JANITRESS NATHANIEL MOTION TO
SDB-1 VALUE COLLATERAL
VS. WELLS FARGO BANK, N.A. 4-14-14 [16]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$308,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Wells Fargo Home Mortgage. The first deed of trust
secures a loan with a balance of approximately $395,759 as of the petition
date. Therefore, Wells Fargo Bank, N.A.’s claim secured by a junior deed of
trust is completely under-collateralized. No portion of this claim will be
allowed as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9 Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11% Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°" Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325 (a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the wvaluation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
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overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $308,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

11-42174-A-13 MARIO/TERESITA VINLUAN MOTION TO
MET-2 MODIFY PLAN
4-3-14 [40]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d) (2) and 9014-1(f) (1) and Fed. R. Bankr. R.
3015(g) . The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the debtor, an actual hearing is unnecessary. See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the respondents’

defaults are entered and the matter will be resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. S§S
1322 (a) & (b), 1323(c), 1325(a), and 1329.

14-21877-A-13 LAWANNA WHITE-MONTGOMERY MOTION TO
PGM-1 VALUE COLLATERAL
VS. SANTANDER CONSUMER USA 4-14-14 [22]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
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the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted. The motion is accompanied by the debtor’s declaration. The
debtor is the owner of the subject property. In the debtor’s opinion, the
subject property had a value of $8,450 as of the date the petition was filed

and the effective date of the plan. Given the absence of contrary evidence,
the debtor’s opinion of value is conclusive. See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9 Cir. 2004). Therefore, $8,450 of the

respondent’s claim is an allowed secured claim. When the respondent is paid
$8,450 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien. Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

13-34679-A-13 YOLANDA GIBSON MOTION TO
MET-2 CONFIRM PLAN
3-24-14 [31]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c) (3) & (d) (1) and 9014-

1(f) (1), and Fed. R. Bankr. R. 2002(b). The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f) (1) (ii) 1is considered as consent to the granting of the motion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9™ Cir. 1995). Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir.

2000) . Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323 (c), 1325(a), and 1329.

14-21485-A-13 DOROTHY BROOKINS OBJECTION TO
IRS-1 CONFIRMATION OF PLAN
INTERNAL REVENUE SERVICE VS. 4-3-14 [33]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. The court set a briefing schedule
at the hearing on April 21 but the debtor failed to file a response to the
objection by the April 28 deadline. Accordingly, the objection is removed from
calendar for resolution without oral argument.

The objections will be sustained.

First, the debtor is not eligible for chapter 13 relief because the debtor owes
$882,671.20 in noncontingent, liquidated unsecured tax debt to the IRS. This
exceeds the $383,175 maximum permitted by 11 U.S.C. § 109(e). And, while the
amount of the debtor’s debt for eligibility purposes is usually determined
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solely by examining the schedules, in this case, the schedules were not filed
in good faith. They list the IRS’s unsecured claims at a total of $49,081 even
though in a 2012 chapter 13 case, 12-37003, the IRS’s allowed unsecured claims
totaled $727,844.01. These claims were not paid in the prior case and it was
dismissed. Yet, in this case, without any evidence of other payments on
account of the tax debt, the debtor has chosen to not list the amounts demanded
by the IRS. The court also notes that Judge Sargis in the prior case concluded
that the debtor had filed materially false and inaccurate schedules in the
prior case that omitted assets and income as well as liabilities. On this
record, the court will not rely on the schedules filed by the debtor to
determines eligibility.

Second, the proposed plan makes no provision for the priority claim of the IRS
in violation of 11 U.S.C. § 1322 (a) (2).

Third, because the debtor has failed to file income tax returns 2010 and 2013
as well as employment tax returns for several reporting periods, she cannot
confirm any plan consistent with 11 U.S.C. §S 1308, 1325(a) (9).

Fourth, the debtor is a repeat bankruptcy filer. She has been in ongoing
bankruptcy cases for 11 of the last 18 years. During that period, her
financial situation deteriorated rather than was rehabilitated. With such a
track record, and in view of the record of Case No. 12-37003, the court
concludes that petitions are being filed in order to acquire the automatic stay
and without any genuine attempt to rehabilitate the debtor’s finances. This
case and the plan have been filed in bad faith. See 11 U.S.C. § 1325(a) (3) &
(a) (7).

14-21485-A-13 DOROTHY BROOKINS OBJECTION TO
SMO-3 CONFIRMATION OF PLAN
MAX-Y CO., L.P. VS. 4-3-14 [36]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. The court set a briefing schedule
at the hearing on April 21 but the debtor failed to file a response to the
objection by the April 28 deadline. Accordingly, the objection is removed from
calendar for resolution without oral argument.

The objections will be sustained.

First, the debtor is a repeat bankruptcy filer. She has been in ongoing
bankruptcy cases for 11 of the last 18 years. During that period, her
financial situation deteriorated rather than was rehabilitated. With such a
track record, and in view of the record of Case No. 12-37003 which is
summarized in part in connection with the objection to confirmation by the IRS,
IRS-1, the court concludes that petitions are being filed in order to acquire
the automatic stay and without any genuine attempt to rehabilitate the debtor’s
finances. This case and the plan have been filed in bad faith. See 11 U.S.C.
§ 1325(a) (3) & (a) (7).

Second, this objecting creditor holds two matured secured claims secured by
real properties. With the taxes advanced by the creditor, it is owed
approximately $162,000 on the Parkway property and $166,000 on the Handly
property. These properties have a value, according to the debtor of $160,000
and $150,000, respectively. Hence, each property is fully encumbered.

The plan proposes to pay each secured claim in full over 5 years with interest
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at the rate of 3%.

The Supreme Court decided in Till v. SCS Credit Corp., 124 s.Ct. 1951 (2004),
that the appropriate interest rate payable on secured claims is determined by
the “formula approach.” This approach requires the court to take the national
prime rate in order to reflect the financial market’s estimate of the amount a
commercial bank should charge a creditworthy commercial borrower to compensate
it for the loan’s opportunity costs, inflation, and a slight risk of default.
The bankruptcy court is required to adjust this rate for a greater risk of
default posed by a bankruptcy debtor. This upward adjustment depends on a
variety of factors, including the nature of the security, and the plan’s
feasibility and duration. Cf. Farm Credit Bank v. Fowler (In re Fowler), 903
F.2d 694, 697 (9% Cir. 1990); In re Camino Real Landscape Main. Contrs., Inc.,
818 F.2d 1503 (9 Cir. 1987).

To set the appropriate rate, the court is required to conduct an “objective
inquiry” into the appropriate rate. However, the debtor’s bankruptcy
statements and schedules may be culled for the evidence to support an interest
rate.

The prime rate as of May 2014 was 3.25% as reported by Money Cafe.com. See
http://www.moneycafe.com/personal-finance/prime-rate. As surveyed by the
Supreme Court in Till, courts using the formula approach typically have

adjusted the interest rate 1% to 3%. The debtor’s proposed rate of 3% gives a
.25% downward adjustment. Given the debtor’s prior cases, the fact that the

security for the claims is fully encumbered, and the debtor’s poor payment
record outside of bankruptcy, the court concludes that the proposed interest
rate is not adequate for purposes of section 1325(a) (5) (ii).

14-22185-A-13 VALENTIN MANZO MOTION TO
PGM-1 VALUE COLLATERAL
VS. U.S. BANK, N.A. 4-9-14 [18]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$79,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Bayview Loan Servicing. The first deed of trust secures
a loan with a balance of approximately $142,141.92 as of the petition date.
Therefore, U.S. Bank, N.A.’s claim secured by a junior deed of trust is
completely under-collateralized. No portion of this claim will be allowed as a
secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9™ Cir.
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2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11" Cir.
2000); McDhonald v. Master Fin., Inc. (In re McDhonald), 205 F.3d 606, 611-13
(3¢ Ccir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°* Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is vital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $79,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).
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42.

43.

14-21494-A-13 YUSUF LEWIS ORDER TO
SHOW CAUSE
4-24-14 [36]

Final Ruling: The order to show cause will be discharged as moot. The case
was dismissed on April 28.

10-31596-A-13 JOSEPH/VIVIAN RIVERA MOTION TO
MET-2 MODIFY PLAN
4-2-14 [72]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d) (2) and 9014-1(f) (1) and Fed. R. Bankr. R.
3015(g) . The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the debtor, an actual hearing is unnecessary. See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the respondents’

defaults are entered and the matter will be resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. S§S
1322 (a) & (b), 1323(c), 1325(a), and 1329.

May 12,2014 at 1:30 p.m.
- Page 30 -



