
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

April 21, 2016 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 10.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE MAY 31, 2016 AT 1:30 P.M. 
OPPOSITION MUST BE FILED AND SERVED BY MAY 17, 2016, AND ANY REPLY MUST BE FILED AND
SERVED BY MAY 23, 2016.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE DATE
AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 11 THROUGH 15 IN THE SECOND PART OF THE CALENDAR. 
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW. 
THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S FINDINGS AND
CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MAY 2, 2016, AT 2:30 P.M.
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Matters to be Called for Argument

1. 11-39600-A-13 MICHAEL/REBECCA KLEIN MOTION TO
CJY-2 SELL 

4-4-16 [48]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion to sell a vehicle will be granted on the condition that the sale
proceeds are used to pay any lien of record in full in a manner consistent with
the plan.

2. 11-39600-A-13 MICHAEL/REBECCA KLEIN MOTION TO
CJY-3 INCUR DEBT 

4-4-16 [53]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion to incur a purchase money loan to purchase a vehicle will be
granted.  The motion establishes a need for the vehicle and it does not appear
that repayment of the loan will unduly jeopardize the debtor’s performance of
the plan.  Also, the proceeds from the sale of the debtor’s existing vehicle
shall be used to purchase the vehicle.
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3. 15-25809-A-13 ELIZABETH ANDRADE MOTION TO
FF-5 MODIFY PLAN 

3-16-16 [70]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted on condition that the plan is
further modified in the three particulars identified by the trustee and in the
fashion agreed by the debtor’s reply.  As modified, the plan complies with 11
U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a) & 1329.

4. 14-31018-A-13 TIMOTHY RAISTRICK MOTION TO
SJS-1 MODIFY PLAN 

3-11-16 [39]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The debtor has failed to make $466.22 of payments required by the plan.  This
has resulted in delay that is prejudicial to creditors and suggests that the
plan is not feasible.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).

5. 16-20738-A-13 FARAH RAMOS MOTION TO
EJS-1 CONFIRM PLAN 

3-9-16 [24]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the debtor is not eligible for chapter 13 relief because she did not
receive a credit counseling briefing.  See Ruling on EJS-2.

Second, the debtor has failed to make $1,290 of payments required by the plan. 
This has resulted in delay that is prejudicial to creditors and suggests that
the plan is not feasible.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).

Third, even though 11 U.S.C. § 1322(b)(2) prevents the proposed plan from
modifying a claim secured only by the debtor's home, 11 U.S.C. § 1322(b)(2) &
(b)(5) permit the plan to provide for the cure of any defaults on such a claim
while ongoing installment payments are maintained.  The cure of defaults is not
limited to the cure of pre-petition defaults.  See In re Bellinger, 179 B.R.
220 (Bankr. D. Idaho 1995).  The proposed plan, however, does not provide for a
cure of the post-petition owed on the Class 1 claims held by the homeowners
association and Caliber.  By failing to provide for a cure, the debtor is, in
effect, impermissibly modifying Caliber’s home loan.  Also, the failure to cure
the default means that these Class 1 secured claims will not be paid in full as
required by 11 U.S.C. § 1325(a)(5)(B).
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6. 16-20738-A-13 FARAH RAMOS MOTION FOR
EJS-2 TEMPORARY WAIVER OF THE CREDIT

COUNSELING REQUIREMENT
4-6-16 [48]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied.

An individual is prohibited by 11 U.S.C. § 109(h)(1) from being a debtor under
any chapter unless that individual has, during the 180 days preceding the
filing of the  petition, received a “briefing” from an “approved nonprofit
budget and credit counseling agency.”  The debtor here did not receive this
counseling.  The motion indicates that the debtor was required to file this
case very suddenly because she believed an impending foreclosure was being
continued.  However, she learned on the day of the foreclosure that there would
be no postponement.  Therefore, she filed the case and then completed the
counseling.

The credit counseling briefing must be received during the 180 days prior to
the filing of the petition.  See 11 U.S.C. § 109(h)(1).  Absent an exemption,
receiving the briefing after a petition is filed does not satisfy section
109(h)(1).  See In re Hubbard, 333 B.R. 377 (Bankr. S.D. Tex. 2005).  Because
the briefing is an eligibility requirement, it must be received before the
petition is filed.

Other than granting the exemptions permitted by sections 109(h)(2), (h)(3), &
(h)(4), the court may neither waive the creditor counseling requirement nor use
Rule 60(b) to excuse the failure to obtain counseling.  See In re Sukmungsa,
333 B.R. 875 (Bankr. D. Utah 2005) (rejecting the debtors’ attempt to excuse
their failure to certify compliance with section 109(h) as excusable neglect
under Fed. R. Bankr. P. 9024 and Fed. R. Civ. P. 60(b)(1)); In re Miotto, 2006
Bankr. LEXIS (Bankr. N.D. Ill. 2006); In re Williams, 2005 WL 3752226 (Bankr.
E.D. Ark. 2005).

Three types of exemptions from the requirement of a pre-filing credit
counseling briefing are permitted by section 109(h).

If the United States Trustee determines that the approved nonprofit budget and
credit counseling agencies for the district are not reasonably able to provide
adequate services, section 109(h)(2)(A) exempts the debtor from the briefing
requirement.  Such a determination by the United States Trustee is not a case-
by-case determination.  Rather, it is a determination that is made generally
and that must be reviewed not less than annually.  See 11 U.S.C. §
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109(h)(2)(B).  There is no such applicable determination in this case.

A debtor may also “submit” a “certification” of exigent circumstances meriting,
to the satisfaction of the court, a waiver of the briefing if it also indicates
that the debtor requested a prefiling briefing but was unable to obtain the
counseling services within 5 days of the request.  See 11 U.S.C. §
109(h)(3)(A).  This certification must describe the attempts that were made to
obtain a briefing prior to filing the petition.  See In re Cleaver, 333 B.R.
430 (Bankr. S.D. Ohio 2005); In re Rodriquez, 336 B.R. 462 (Bankr. D. Idaho
2005).

The requirements of section 109(h)(3) are in the conjunctive: the debtor must
show exigent circumstances, inability to obtain credit counseling within 5 days
of a request, and satisfy the court that an exemption is appropriate.  See In
re Gee, 332 B.R. 602 (Bankr. W.D. Mo. 2005); In re Watson, 332 B.R. 740 (Bankr.
E.D. Va. 2005); In re Wallert, 332 B.R. 884 (Bankr. D. Minn. 2005); In re
Rodriguez, 336 B.R. 462 (Bankr. D. Idaho 2005); In re Fields, 337 B.R. 173
(Bankr. E.D. Tenn. 2005); and In re Sosa, 336 B.R. 113 (Bankr. W.D. Tex. 2005).

There is no such certification here and there is no evidence the debtor
requested a briefing before the case was filed.  This is fatal to the motion. 
A debtor’s certificate of exigent circumstances must show some looming exigent
circumstance but must also indicate that the debtor diligently attempted to
obtain credit counseling but was unable to receive counseling in the five days
prior to filing the petition.  See In re Burrell, 339 B.R. 664 (Bankr. W.D.
Mich. 2006); In re Davenport, 335 B.R. 218 (Bankr. M.D. Fla. 2005); In re Gee,
332 B.R. 602 (Bankr. W.D. Mo. 2005); In re Wallace, 338 B.R. 399 (Bankr. E.D.
Ark. 2006).

If the court determines, after notice and a hearing, that the debtor cannot
satisfy the requirements of section 109(h)(1) because of incapacity,
disability, or active military duty in a combat zone, it may grant an exemption
from the briefing requirement.  See 11 U.S.C. § 109(h)(4).  “Incapacity” is
defined as impairment by reason of mental illness or mental deficiency such
that the debtor is incapable of realizing and making rational decisions with
respect to his or her financial responsibilities.  A “disability” requires that
the debtor be so physically disabled as to be unable, after reasonable effort,
to participate in an in-person, telephone, or Internet briefing.

There is no assertion in this case that the debtor was incapacitated, disabled
or in the military.

In short, there is no provision in the bankruptcy code for a “temporary waiver”
and the debtor has not proven an entitled to any of the three statutory
exemptions.

7. 15-27468-A-13 EUGENE NIERI MOTION TO
MRL-3 MODIFY PLAN 

2-26-16 [43]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
sustained.

First, the debtor has failed to make $12,016 of payments required by the plan. 
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This has resulted in delay that is prejudicial to creditors and suggests that
the plan is not feasible.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).

Second, even though 11 U.S.C. § 1322(b)(2) prevents the proposed plan from
modifying a claim secured only by the debtor's home, 11 U.S.C. § 1322(b)(2) &
(b)(5) permit the plan to provide for the cure of any defaults on such a claim
while ongoing installment payments are maintained.  The cure of defaults is not
limited to the cure of pre-petition defaults.  See In re Bellinger, 179 B.R.
220 (Bankr. D. Idaho 1995).  The proposed plan, however, does not provide for a
cure of the post-petition arrears owed to Wells Fargo Home Mortgage.  By
failing to provide for a cure, the debtor is, in effect, impermissibly
modifying a home loan.  Also, the failure to cure the default means that the
Class 1 secured claim will not be paid in full as required by 11 U.S.C. §
1325(a)(5)(B).

8. 15-29587-A-13 MICHAEL/CYNTHIA ORTIZ MOTION TO
PGM-2 CONFIRM PLAN 

3-9-16 [55]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  The plan will pay nothing to unsecured creditors but Form
22 shows that the debtor will have more than $92,000 over the next five years.

Second, the plan fails to properly account for all prior plan payments made by
the debtor.

9. 15-26890-A-13 EDUARDO MORALES MOTION TO
MB-2 CONFIRM PLAN 

3-3-16 [40]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted on condition that the plan is
modified in the confirmation order to provide for a total of 60 monthly
payments.  While the plan provides for a 60 month duration, only 59 monthly
plan payments are provided.  As modified, the plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a).

10. 15-26891-A-13 MATTHEW/VIRGINA FRANKLIN MOTION TO
MB-3 CONFIRM PLAN 

2-23-16 [50]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
sustained.

First, the debtor has failed to make $6,616 of payments required by the plan. 
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This has resulted in delay that is prejudicial to creditors and suggests that
the plan is not feasible.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).

Second, even though 11 U.S.C. § 1322(b)(2) prevents the proposed plan from
modifying a claim secured only by the debtor's home, 11 U.S.C. § 1322(b)(2) &
(b)(5) permit the plan to provide for the cure of any defaults on such a claim
while ongoing installment payments are maintained.  The cure of defaults is not
limited to the cure of pre-petition defaults.  See In re Bellinger, 179 B.R.
220 (Bankr. D. Idaho 1995).  The proposed plan, however, does not provide for a
cure of the post-petition arrears owed to Wells Fargo Bank.  By failing to
provide for a cure, the debtor is, in effect, impermissibly modifying a home
loan.  Also, the failure to cure the default means that the Class 1 secured
claim will not be paid in full as required by 11 U.S.C. § 1325(a)(5)(B).
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FINAL RULINGS BEGIN HERE

11. 16-21532-A-13 MARY MURPHY MOTION TO
DPR-1 VALUE COLLATERAL
VS. JPMORGAN CHASE BANK, N.A. 3-21-16 [11]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$252,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Ditech Financial Services.  The first deed of trust
secures a loan with a balance of approximately $271,824.62 as of the petition
date.  Therefore, JPMorgan Chase Bank’s claim secured by a junior deed of trust
is completely under-collateralized.  No portion of this claim will be allowed
as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9th Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9th Cir. 1997).  See also In re
Bartee, 212 F.3d 277 (5th Cir. 2000); In re Tanner, 217 F.3d 1357 (11th Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3rd Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1st Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9th Cir. 1991),
will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
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3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $252,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5th Cir. 1980).

12. 16-21537-A-13 JOSE/ADRIANA HERNANDEZ MOTION TO
DPR-1 VALUE COLLATERAL
VS. VENTUS PROPERTIES, L.L.C. 3-21-16 [12]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$412,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Seterus.  The first deed of trust secures a loan with a
balance of approximately $481,541.28 as of the petition date.  Therefore,
Ventus Properties’ claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
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principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9th Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9th Cir. 1997).  See also In re
Bartee, 212 F.3d 277 (5th Cir. 2000); In re Tanner, 217 F.3d 1357 (11th Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3rd Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1st Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9th Cir. 1991),
will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $412,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5th Cir. 1980).
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13. 15-25239-A-13 FREDERICK BARRETT OBJECTION TO
JPJ-2 CLAIM
VS. JPMORGAN CHASE BANK, N.A. 3-3-16 [40]

Final Ruling: This objection to the proof of claim of JPMorgan Chase Bank has
been set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9th Cir. 1995).  Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary. 
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
claimant’s default is entered and the objection will be resolved without oral
argument.

The objection will be sustained.  The last date to file a timely proof of claim
was November 4, 2015.  The proof of claim was filed on November 9, 2015. 
Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely.  See In re Osborne, 76 F.3d 306 (9th Cir.
1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9th Cir. 1999); Ledlin v.
United States (In re Tomlan), 907 F.2d 114 (9th Cir. 1989); Zidell, Inc. V.
Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9th Cir. 1990).

14. 12-34455-A-13 SHARYL STURDEVANT MOTION TO
PGM-4 BORROW 

3-15-16 [65]

Final Ruling: This motion to borrow has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(b) and 9014-1(f)(1), and Fed. R.
Bankr. R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion to incur a purchase money loan and to trade in or sell an existing
vehicle in order to purchase a different vehicle will be granted.  The motion
establishes a need for the vehicle and it does not appear that repayment of the
loan will unduly jeopardize the debtor’s performance of the plan.

15. 16-20265-A-13 VICTOR HALTOM MOTION TO
PGM-1 WITHDRAW AS ATTORNEY 

3-16-16 [28]

Final Ruling:   The court previously entered an order disposing of this matter.
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