UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

March 26, 2019 at 1:30 p.m.

19-20370-E-13  ANDREY KOLESNIKOV MOTION FOR RELIEF FROM

JCW-1  Pro Se AUTOMATIC STAY AND/OR MOTION
FOR RELIEF FROM CO-DEBTOR STAY
2-26-19 [25]

FAY SERVICING, LLC VS.

Final Ruling: No appearance at the March 26, 2019 hearing is required.

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Co-Debtor, and Chapter 13 Trustee on January 22, 2019. By the court’s calculation,
63 days’ notice was provided. 28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion). Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore,
the defaults of the non-responding parties and other parties in interest are entered. Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument. The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is granted.

Creditor, NRZ REO X LLC (“Movant”), seeks relief from the automatic stay with respect to
Andrey Kolesnikov’s (“Debtor”) real property commonly known as 5746 Cada Circle, California
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(“Property”). Movant has provided the Declaration of James Stefani to introduce evidence to
authenticate the documents upon which it bases the claim and the obligation secured by the Property.

The James Stefani Declaration states that there are 1 post-petition defaults in the payments on
the obligation secured by the Property, with a total of $1,864.52 in post-petition payments past due. The

Declaration also provides evidence that there are 122 pre-petition payments in default, with a pre-

petition arrearage of $218,812.73.

TRUSTEE’S RESPONSE

On March 6, 2019, the Chapter 13 Trustee, David Cusick (“Trustee”), filed a Response
reviewing the case status, but not expressly opposing the Motion.

REVIEW OF CASE HISTORY

As Exhibit 4, Movant has filed a PACER docket printout showing the 9 cases filed between
Debtor and Irina V. Kolesnikova (“Co-Debtor”). The list was properly authenticated. Dckt. 28.

The following cases have been filed by Debtor and (severally, not jointly) by Co-Debtor:

Filed By Case No. Date Filed Date Dismissed Reason For
Dismissal
Co-Debtor 11-26205 03/14/2011 03/25/2011 Failure to file
Documents
Co-Debtor 11-32108 05/16/2011 06/21/2011 Failure to file
Documents
Co-Debtor 12-37102 09/21/2012 10/09/2012 Failure to file
Documents
Debtor 13-34451 11/12/2013 12/02/2013 Failure to file
Documents
Debtor 14-30580 10/27/2014 11/14/2014 Failure to file
Documents
Debtor 16-26382 09/26/2016 02/01/2017 Failure to pay
filing fee
Co-Debtor 17-24189 06/26/2017 06/27/2017 “other reasons”
Co-Debtor 17-27612 11/20/2017 02/25/2018 Failure to make
plan payments
Debtor 19-20370 01/22/2019 Pending Pending
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DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
total debt secured by this property is determined to be $444,526.87, as stated in the Stefani Declaration
and Schedule D. The value of the Property is determined to be $250,000.00, as stated in Schedules A
and D.

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996). While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140). The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court determines that cause exists for terminating the
automatic stay, including Debtor and Co-Debtor’s filing cases in bad faith as part of a scheme to hinder
Creditor from collecting on its claim. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432.

Additionally, Movant has provided sufficient grounds to grant relief from the co-debtor stay
under 11 U.S.C. § 1301(a). Movant has established, pursuant to 11 U.S.C. § 1301(a), that it would be
irreparably harmed if relief from the co-debtor stay were not granted because Debtor and Co-Debtor
have abused the Bankruptcy Code in a bad faith scheme to hinder Creditor from ever recovering on its
claim.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Property, to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale
to obtain possession of the Property.

Prospective Relief from Future Stays

11 U.S.C. § 362(d)(4) allows the court to grant relief from the stay when the court finds that
the petition was filed as a part of a scheme to delay, hinder, or defraud creditors that involved either (i)
transfer of all or part ownership or interest in the property without consent of the secured creditors or
court approval or (ii) multiple bankruptcy cases affecting particular property. 3 COLLIER ON
BANKRUPTCY 9 362.07 (Alan n. Resnick & Henry H. Sommer eds. 16th ed.).

Certain patterns and conduct that have been characterized as bad faith include recent transfers
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of assets, a debtor’s inability to reorganize, and unnecessary delays by serial filings. /d.

The following cases have been filed by Debtor and (not jointly) Co-Debtor:

Filed By Case No. Date Filed Date Dismissed Reason For
Dismissal
Co-Debtor 11-26205 03/14/2011 03/25/2011 Failure to file
Documents
Co-Debtor 11-32108 05/16/2011 06/21/2011 Failure to file
Documents
Co-Debtor 12-37102 09/21/2012 10/09/2012 Failure to file
Documents
Debtor 13-34451 11/12/2013 12/02/2013 Failure to file
Documents
Debtor 14-30580 10/27/2014 11/14/2014 Failure to file
Documents
Debtor 16-26382 09/26/2016 02/01/2017 Failure to pay
filing fee
Co-Debtor 17-24189 06/26/2017 06/27/2017 “other reasons”
Co-Debtor 17-27612 11/20/2017 02/25/2018 Failure to make
plan payments
Debtor 19-20370 01/22/2019 Pending Pending

Relief pursuant to 11 U.S.C. § 362(d)(4) may be granted if the court finds that two elements
have been met. The filing of the present case must be part of a scheme, and it must contain improper
transfers or multiple cases affecting the same property. With respect to the elements, the court concludes
that the filing of the current Chapter 13 case in the Eastern District of California was part of a scheme by
Debtor to hinder and delay Movant from conducting a nonjudicial foreclosure sale by filing multiple
bankruptcy cases.

The fact that a debtor commences a bankruptcy case to stop a foreclosure sale is neither
shocking nor per se bad faith. The automatic stay was created to stabilize the financial crisis and allow
all parties, debtor and creditors, to take stock of the situation. The filing of the current Chapter 13 case
cannot have been for any bona fide, good faith reason in light of Debtor and Co-Debtor treating
Bankruptcy as a revolving door wherein they file a skeletal petition and have the case dismissed for
failure to comply with the most basic requirements (including filing documents and paying the filing
fee). Debtor and Co-Debtor have missed 122 pre-payments. On the evidence presented, Debtor and Co-
Debtor clearly only intend to use filing as a means to thwart Creditor’s recovery and allow Debtor and
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Co-Debtor to reside in their home rent-free.

The court finds that proper grounds exist for issuing an order pursuant to 11 U.S.C.
§ 362(d)(4). Movant has provided sufficient evidence concerning bankruptcy cases being filed to
prevent actions against the Property. Movant has provided the court with evidence that Debtor has
engaged in a scheme to hinder, defraud, and delay creditors through the multiple filing of bankruptcy
cases.

In granting the 11 U.S.C. § 362(d)(4) relief, the court notes that such is not the end of the
game for Debtor. While granting relief through this case, if Debtor has a good faith, bona fide reason to
commence another case while that order is in effect for the Property, the judge in the subsequent case
can impose the stay in that case. 11 U.S.C. § 362(c)(4). That would ensure that Debtor, to the extent
that some bona fide reason existed, would effectively assert such rights rather than filing several
bankruptcy cases that are then dismissed.

Request for Attorneys’ Fees

In the Motion, almost as if an afterthought, Movant requests that it be allowed attorneys’ fees.
The Motion does not allege any contractual or statutory grounds for such fees. No dollar amount is
requested for such fees. No evidence is provided of Movant having incurred any attorneys’ fees or
having any obligation to pay attorneys’ fees. Based on the pleadings, the court would either: (1) have to
award attorneys’ fees based on grounds made out of whole cloth, or (2) research all of the documents
and California statutes and draft for Movant grounds for attorneys’ fees, and then make up a number for
the amount of such fees out of whole cloth. Alternatively, the court would be put in the position of
allowing Movant to amend the Motion on the fly to state a dollar amount and then submit evidence at
the hearing in contravention of the law and motion practice in the District. The court is not inclined to
do either.

If grounds had been shown and evidence provided, the court could have easily made such
determination and granted fees (assuming there is a contractual or statutory basis). If an amount of such
fees had been included in the motion and prayer, the court and all parties in interest would fairly have
been put on notice of the upper limit of such amounts, and the court could have taken the non-opposition
and non-response as defaults.

That leaves Movant with the ability to seek reasonable attorney’s fees and costs by post-
judgment motion (Federal Rule of Civil Procedure 524b) and Federal Rule of Bankruptcy Procedure
7054, 9014). This will create some otherwise unnecessary cost and expense of Movant having to file a
separate motion for an award of attorneys’ fees for the unopposed Motion in which it made reference to
wanting attorneys’ fees would well exceed any attorneys’ fees that the court would award for a motion
such as this. Movant’s strategic decision not to provide the court with grounds for and evidence of
attorneys’ fees is a factor to be taken into account in determining what would be reasonable and
necessary attorney’s fees in connection with the second motion in this Contested Matter.

Request for Waiver of Fourteen-Day Stay of Enforcement
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Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise.
Movant requests that the court grant relief from the Rule as adopted by the United States Supreme Court.

Movant has pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.
The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by creditor NRZ
REO X LLC(“Movant”) having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives, and successors,
and trustee under the trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed that is recorded against the
real property commonly known as 5746 Cada Circle, Carmichael, California,
(“Property”) to secure an obligation to exercise any and all rights arising under the
promissory note, trust deed, and applicable nonbankruptcy law to conduct a
nonjudicial foreclosure sale and for the purchaser at any such sale to obtain
possession of the Property.

IT IS FURTHER ORDERED that the request to terminate the co-
debtor stay of Irina V. Kolesnikova of 11 U.S.C. § 1301(a) is granted to the same
extent as provided in the forgoing paragraph granting relief from the automatic
stay arising under 11 U.S.C. § 362(a).

IT IS FURTHER ORDERED that the above relief is also granted
pursuant to 11 U.S.C. § 362(d)(4), which further provides:

“If recorded in compliance with applicable State laws governing notices
of interests or liens in real property, an order entered under paragraph (4)
shall be binding in any other case under this title purporting to affect
such real property filed not later than 2 years after the date of the entry of
such order by the court, except that a debtor in a subsequent case under
this title may move for relief from such order based upon changed
circumstances or for good cause shown, after notice and a hearing. Any
Federal, State, or local governmental unit that accepts notices of interests
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or liens in real property shall accept any certified copy of an order
described in this subsection for indexing and recording.”

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is
waived for cause.

Attorney’s Fees and Costs shall be requested, if any, as provided in
Federal Rule of Civil Procedure 54 and Federal Rules of Bankruptcy Procedure
7054 and 9014.

No other or additional relief is granted.
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