
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

February 28, 2017 at 2:00 P.M.

1. 16-28300-C-13 DARNELL ROBINSON OBJECTION TO CONFIRMATION OF
DPC-1 Thomas Gillis PLAN BY DAVID P. CUSICK

2-1-17 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to overrule the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The plan fails liquidation analysis as the debtor’s non-exempt equity
totals $22,994.75 whereas the plan proposes to pay unsecured creditors
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approximately $1,870.92.

B.   Monthly dividend to be paid to creditors must normally be at least $15.00
per month.  The plan proposes to pay Chase Mortgage in the amount of $15.00 per
month. Trustee is not opposed to the plan provided the debtor does not seek
that this payment is made each monthly by the Trustee rather than the funds
held until $15.00 or more is available and then paid to the creditor.

C.   It is not clear if the debtor can make payments under the plan or comply
with the plan.  Debtor admitted that he has been employed with Comcast for a
year but no income for 2016 was included on the Statement of Financial Affairs.

Debtor’s Response

Debtor responds to each of Trustee’s arguments:

A.   Debtor asserts that the exemptions have been amended in order to exempt
nearly all previously non-exempt assets. 

B.   Debtor will put language into the plan that specifies that the Trustee
will accumulate payments until the $15.00 is accumulated, then they will
disburse.

C.   Debtor has filed an amended Statement of Financial Affairs.

The court notes that the issues surrounding the plan have now been
fixed.  The Debtor has exempted most assets, leaving the Debtor with less than
the $1,870.92 proposed to pay unsecured creditors in non-exempt assets. 
Clarifying language will be added to the order confirming. 

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is overruled and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is overruled and the proposed Chapter 13 Plan filed on
December 19, 2016 is confirmed and counsel for the Debtor
shall prepare an appropriate order confirming the Chapter 13
Plan, transmit the proposed order to the Chapter 13 Trustee
for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court..

****
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2. 13-34908-C-13 SEAN/SARAH STEWART CONTINUED MOTION FOR RELIEF
AP-1 Matthew DeCaminada FROM AUTOMATIC STAY

1-12-17 [113]
WELLS FARGO BANK, N.A. VS.

Also #3

****
Tentative Ruling:  The Motion for Relief From the Automatic Stay has been
set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest
to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, and Office of the United States Trustee on January 12, 2017. 
Twenty-eight days’ notice is required. That requirement was met. 

The Motion for Relief From the Automatic Stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  The defaults of the non-responding parties are entered.  Upon review
of the record there are no disputed material factual issues and the matter
will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Wells Fargo Bank, N.A. seeks relief from the automatic stay with
respect to the real property commonly known as 5935 Larry Way, North
Highlands, California.  The moving party has provided the Declaration of
Rebekah Roper to introduce evidence to authenticate the documents upon which
it bases the claim and the obligation owed by the Debtor.

The Roper Declaration states that the Debtor has not made 8 post-
petition payments, with a total of $8,145.72 in post-petition payments past
due.  From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this property is determined to be
$122,423.03 (including $122,423.03 secured by movant’s first trust deed), as
stated in the Roper Declaration, while the value of the property is
determined to be $166,364.00, as stated in Schedules A and D filed by
Debtor.
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DEBTORS’ OPPOSITION

Debtors allege that the creditor increased mortgage payments on
December 1, 2013 without filing a Notice of Mortgage Payment Change pursuant
to FRBP 3002.1(d).  Debtors have filed an Amended Plan that will cure the
post-filing delinquencies to Wells Fargo Bank, N.A. in the amount of
$6,014.78.

TRUSTEE’S RESPONSE

Trustee responds that the Debtors are delinquent $7,520.00 under the
confirmed plan.  The Debtors have filed an Amended Plan and are $2,480.00
delinquent under the Amended Plan, however a payment is currently pending
through electronic transfer. 

DISCUSSION

Wells Fargo Bank, N.A. has introduced evidence that the post-
petition arrears due are in the amount of $8,145.72.  The Debtors admit that
they have not made payments under the Chapter 13 Plan.  The Debtors have
indicated that an Amended Plan has been filed, yet it appears that the
Amended Plan will not cure the post-filing delinquencies as the Debtors
claim. 

In light of the fact that the Debtors have made substantial payments
into the plan, and due to the fact that the equity cushion provides enough
protection to the creditor, the court continued this motion until the
hearing on the Amended Plan.  

The court notes that the amended plan does not cure the post-
petition deficiencies.  Therefore, the motion for relief from the automatic
stay will be granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed
by the creditor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the automatic stay provisions of
11 U.S.C. § 362(a) are vacated to allow Wells Fargo Bank,
N.A., its agents, representatives, and successors, and
trustee under the trust deed, and any other beneficiary or
trustee, and their respective agents and successors under
any trust deed which is recorded against the property to
secure an obligation to exercise any and all rights arising
under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale
and for the purchaser at any such sale obtain possession of
the real property commonly known as 5935 Larry Way, North
Highlands, California.

****
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3. 13-34908-C-13 SEAN/SARAH STEWART MOTION TO MODIFY PLAN
MJD-1 Matthew DeCaminada 1-13-17 [121]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 13, 20117. Thirty-five days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1. Debtor included a claim for Wells Fargo Home Mortgage in the
amount of $6,014.78 for post-petition arrears.  Debtor states
$1,258.14 of this amount results from paying the Trustee only
$849.32 from December 1, 2013 through December 1, 2014 as
opposed to the $946.10 as they should have.

2. Debtor filed a Schedule J that reflects the ability to pay
$1,885.97.  However, debtor is proposing a plan payment of
$2,430.00 which is not supported by Schedule J.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 
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4. 12-36411-C-13 SALLY GALEA MOTION TO MODIFY PLAN
PGM-5 Peter Macaluso 1-11-17 [83]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 11, 2017. Thirty-five days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1. Debtor’s plan does not indicate the correct attorney’s fees.

2. Debtor’s declaration appears to just be copy pasted from an
earlier declaration in support of a previous plan.  The
declaration appears to be false.

Debtor’s Reply

Debtor responds to the Trustee’s argument regarding the attorney’s
fees stating that the additional attorney’s fees are not part of the flat
rate, but additional fees allowed under the code.  Debtor apologizes for not
deleting the paragraph that is clearly erroneous.
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Discussion

The court notes that the debtor does not seem to fully address the
issue with attorney’s fees.  The true amount of attorney’s fees to be paid
through the plan does not appear on the plan.  Furthermore, based upon the
evidence before the court, the court is not convinced that the declaration
purportedly signed by the debtor is anything more than a copy and pasted
declaration from a previous plan.  Declarations are signed under penalty of
perjury.  The court does not have the evidence required to confirm the plan.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 
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5. 16-25514-C-13 ANDREW MONTERO MOTION TO DISMISS CASE
KSR-2 Steele Lanphier 1-17-17 [49]

****
Final Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Office of
the United States Trustee on January 24, 2017. By the court’s calculation,
28 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent
and other parties in interest are entered.  Upon review of the record there are
no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

 The court’s decision is to deny the Motion to Dismiss as moot.
Creditors Robert Kassity, Kassity 401k Profit Sharing Plan and Robert

F.  Kassity and Charlene Kassity Living Trust - Family Trust, seeks dismissal
of Debtor’s case based on the following:

A. Debtor has failed to make payments to the creditors in December 2016
and January 2017.

B. Debtor has failed to file a confirmable plan.

C. The petition was filed in bad faith in that the petition was filed on
August 20, 2016 and no plan has been confirmed.

Cause exists to dismiss the case.  However, the case has previously
been dismissed pursuant to court order on February 23, 2017.  Therefore, the
motion will be denied as moot.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Dismiss the Chapter 13
case filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion to
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Dismiss is moot as the case was dismissed
pursuant to order by the court on February 23,
2017.

****
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6. 16-26822-C-13 NORMAN WILLIAMS OBJECTION TO CONFIRMATION OF
NLG-1 Stacie Power PLAN BY CENTRAL MORTGAGE

COMPANY
1-13-17 [44]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 13,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Creditor, Central Mortgage Company d/b/a Central Mortgage Loan
Servicing Company, opposes confirmation of the Plan on the basis that:

A.  Debtor’s plan lists the creditor and appears to state that the Trustee will
cure the arrears owed to the creditor as well as make the ongoing post-petition
mortgage payments due to creditor.  However, the plan lists $0 in the section
denoting the monthly post-petition payment to be made by the Trustee. 

B.   The plan indicates that $22,595.00 in pre-petition arrears are due and
owing, however, creditor asserts that in fact $24,454.98 is owing in pre-
petition arrears.  It may not be feasible to make plan payments in this case. 

C.   The plan does not provide for all of debtor’s projected disposable income
to be applied to make Debtor’s plan payments as required under § 1325(b)(1)(B). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Objecting Creditor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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7. 13-25424-C-13 ELLEN HARBAWI-OCHSNER MOTION TO SELL
GG-1 Gerald Glazer 2-1-17 [36]

****
Tentative Ruling:  The Motion to Sell Property has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on February 1, 2017. 28 days’ notice is required. 

The Motion to Sell Property has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties are entered. 

The Motion to Sell Property is granted.

The Bankruptcy Code permits the debtor (“Movant”) to sell property
of the estate after a noticed hearing. 11 U.S.C. §§ 363 and 1303.  Here
Movant proposes to sell the “Property” described as follows:

A.   3401 Potter Lane, Sacramento, CA 

The proposed purchaser of the Property is Marcus Roman and/or Fast Home
Buyer LLC and the terms of the sale are a purchase price of $269,500.00 free
and clear of all liens.  The Debtor will receive approximately $22,644.72
after costs of sale and the secured creditor has been paid.  The Chapter 13
Trustee will receive $3,000 for payment into the debtor’s plan. 

SALE FREE AND CLEAR OF LIENS
The Motion seeks to sell Property free and clear of the liens of

Wells Fargo Bank, N.A. (“Creditor”).  The Bankruptcy Code provides for the
sale of estate property free and clear of liens in the following specified
circumstances,
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“(f) The trustee [debtor in possession or Chapter 13 debtor]
may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of
an entity other than the estate, only if–

   (1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

   (2) such entity consents;

   (3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value
of all liens on such property;

   (4) such interest is in bona fide dispute; or

   (5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such
interest.”

11 U.S.C. § 363(f)(1).

For this Motion, the Movant has established each of these
requirements.  Wells Fargo Bank, N.A. has filed a statement of non-
opposition. 

Based on the evidence before the court, the court determines that
the proposed sale is in the best interest of the Estate. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Sell Property filed by the Chapter 13
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Chapter 13 Debtor, is
authorized to sell pursuant to 11 U.S.C. § 363(b) to Marcus
Roman and/or Fast Home Buyer LLC, or nominee (“Buyer”), the
Property commonly known as 3401 Potter Lane, Sacramento,
California (“Property”), on the following terms:

1. The Property shall be sold to Buyer for $269,500.00,
on the terms and conditions set forth in the Purchase
Agreement, Exhibit A, Dckt. 39, and as further
provided in this Order.

2. The sale proceeds shall first be applied to closing
costs, real estate commissions, prorated real
property taxes and assessments, liens, other
customary and contractual costs and expenses incurred
in order to effectuate the sale.
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3. The Property is sold free and clear of the lien of
[name of Creditor], creditor asserting a secured
claim, pursuant to 11 U.S.C. § 363(f)(2), with the
lien of such creditor attaching to the proceeds.  The
Chapter 13 Debtor shall hold the sale proceeds; after
payment of the closing costs, other secured claims,
and amount provided in this order; pending further
order of the court.

4. The Chapter 13 Debtor be, and hereby is, authorized
to execute any and all documents reasonably necessary
to effectuate the sale.

5. The Chapter 13 Debtor be and hereby is authorized to
pay a real estate broker's commission in an amount
equal to four point five percent  of the actual
purchase price upon consummation of the sale.

6. The Debtor will receive a disbursement of approximately
$18,696,99 after commissions, the loan has been paid off,
other charges, and a payment of $3,000 to creditors through
the plan.

****
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8. 12-34627-C-13 DOROTHY SMITH MOTION TO MODIFY PLAN
SDB-7 Scott de Bie 1-23-17 [103]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 23, 2017. Thirty-five days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

A. Debtor’s plan does not authorize payments made by the Trustee to
Class 1 creditor Wells Fargo for arrearage dividends in the amount
of $4,334.39. 

B. Debtor states plan funds shall go to administrative claims, then to
maintain ongoing mortgage payments, then to cure post-petition
mortgage payments and then to Class 4 claims.  However, Class 4
claims are to be paid directly by the debtor or third person
pursuant to the plan.

Debtor’s Reply

Debtor asserts that she is not seeking to retroactively affect the
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plan provisions and distributions made prior to the filing of the First
Modified Plan, but, if necessary, the debtor agrees that language
specifically authorizing the payments made on the pre-petition arrearages
prior to approval of the Fist Modified Plan may be contained in the Order
Confirming.

Debtor responds to the Trustee’s second argument by asserting that
there was merely a typo whereby the plan should state that the funds are to
be paid to administrative claims, then to mortgage payments, then to cure
post-petition mortgage payments, then to Class 7 claims, rather than Class 4
claims. 

Deutsche Bank National Trust Company’s Objection

Creditor, Deutsche Bank National Trust Company as Trustee for Harbor
View Mortgage Loan Trust Series 2007-7 holds a lien on the real property
described as 140 Calhoun Street $71, Vallejo, CA.  This is a limited
objection for the purpose of determining who the intended creditor provided
for in Class 4 is.  Deutsche Bank later filed a withdrawal of this limited
objection.

Debtor’s Reply 

Debtor replies that the plan can be clarified to specifically
identify that the payments will go to the holder of the note and will be
amended in the order confirming.

The modified Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted, Debtors’ Chapter 13 Plan filed on
January 23, 2017 is confirmed, and counsel for
the Debtors shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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9. 16-28228-C-13 DORIS ALLEN OBJECTION TO CONFIRMATION OF
DPC-1 Chad Johnson PLAN BY DAVID P. CUSICK

2-1-17 [16]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The plan may not be feasible as the Schedule J lists medical expenses at
$450.00 per month, yet at the Meeting of Creditors the debtor stated that her
medical expenses are higher than $450.00 per month.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
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Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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10. 16-27830-C-13 BARBARA GILES OBJECTION TO CONFIRMATION OF
DPC-1 Scott Sagaria PLAN BY DAVID P. CUSICK

1-25-17 [22]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 25,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The debtor is delinquent in plan payments in the amount of $1,480.00. 
Debtor has paid $900 into the plan to date.

B.  The debtor may not be able to make plan payments. Debtor’s Schedule J lists
auto insurance in the amount of $60, however debtor admitted at the Meeting of
Creditors that the actual expense is $290.00.  Debtor admitted that she has a
voluntary retirement contribution of approximately $350.00 per month, which is
not listed as a deduction on Schedule I.  Debtor admitted that she has an
expense for $60 a month for solar, but that is not reflected in Schedule J.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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11. 16-26635-C-13 JOSEPH BRENYAS AND ANN CONTINUED MOTION TO CONFIRM
FF-1 LYNCH BRENYAS PLAN

Gary Fraley 12-23-16 [28]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on December
23, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee does not oppose the Motion to Confirm.

The Bank of New York Mellon filed an opposition to the motion on the
basis that the Plan does not provide for the full cure of the pre-petition
arrears owed to the Creditor and the plan payments do not meet the required
amount to pay the Creditor for post-petition contractual payments.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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12. 12-33836-C-13 JIM/CAROL NICOL OBJECTION TO NOTICE OF MORTGAGE
PGM-2 Peter Macaluso PAYMENT CHANGE

1-26-17 [64]
****

Tentative Ruling:  The Objection to Notice of Mortgage Payment Change has been
set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, creditors,
parties requesting special notice, and Office of the United States Trustee on
January 26, 2017. 28 days’ notice is required. This requirement was met. 

     The Objection to Notice of Mortgage Payment Change has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  The defaults of the non-responding parties and other parties in
interest are entered. 

The court’s decision is to continue the Objection to March 21, 2017 at 2:00
p.m. 

     Debtors object to the Notice of Mortgage Payment Change filed by
Nationstar Mortgage, LLC.  The Notice of Mortgage Payment filed on November 28,
2016 increased the escrow payment on the property after an Escrow Analysis from
$685.21 to $1,121.72.  A different Notice of Mortgage Payment Change, filed on
December 30, 2016, adjusted the “current escrow payment” from $685.21 to
$829.27.  Debtor asserts that no basis exists to support either of these
alleged increases.  Both reference an expense labeled “BORR PAID MI” which
shows a “current annual disbursement” that is neither property taxes nor
insurance and thus an inappropriate expense.  Debtor additionally requests
attorney’s fees in the amount of $1,575.00.

Trustee’s Response

     Trustee responds that the expense for “BORR PAID MI” is likely mortgage
insurance which is likely required by contract. 

Creditor’s Response
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     Creditor, Nationstar Mortgage LLC, filed a response to Debtors’ objection
indicating that the additional expense is indeed mortgage insurance which is
required by the underlying contract.  Creditor is being treated in the plan in
Class 4 and as a result the debtors may not modify the Creditor’s claim.  The
contract provides for the mortgage insurance and the mortgage insurance needs
to be paid.

Debtors’ Reply

     Debtor abandoned their argument regarding the mortgage insurance and
instead focus on the Creditor’s assertion that the county taxes are $4,613.70.
Debtors assert that the property taxes were $2,434.82 and have jumped to
$4,613.70 without any evidence from the Creditor.

Discussion

     The court notes that the increase in taxes is unsupported by evidence.  As
a result, the Objection will be continued in order to allow the Creditor to
bring evidence as to the amount of taxes owed annually on the property.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Objection to Notice of Mortgage Payment
having been presented to the court, and upon
review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Objection to Notice
of Mortgage Payment is continued to March 21,
2017 at 2:00 p.m.

****
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13. 16-28237-C-13 WILLIAM SNOW OBJECTION TO CONFIRMATION OF
DPC-1 George Burke PLAN BY DAVID P. CUSICK

2-1-17 [19]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor cannot make the payments under the plan as the Debtor is under the
median income and proposes plan payments of $2,900.00 for 60 months.

B.  Debtor is $2,900 delinquent in plan payments and has paid $0 into the plan
to date.

C.  Schedule I lists gross income of $2,240.00 from wages and $1,800.00 for
regular income.  Debtor admitted at the Meeting of Creditors that he no longer
works for Jacks Automotive and will be earning less as an Uber driver due to
his new employment with Regional West Transport. 

D.  Debtor’s Schedule J appears to be unreasonably low for a household
consisting of 4 minor children.  The IRS National Standards for Allowable
Living Expenses for Food for 5 people is $1,950.00 yet the Debtor lists just
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$400 per month for food and $50 for laundry as well as $50 for personal care
expense.

E.  Debtor lists a car payment of $540.00 but does not list an automobile on
Schedule D or in the plan.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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14. 17-20738-C-13 IRIS ROBERSON MOTION TO EXTEND AUTOMATIC STAY
HDR-1 Harry Roth 2-14-17 [16]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on February 14, 2017. Fourteen days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-22864) was filed on May 2, 2016 and dismissed
on November 29, 2016, for Debtor’s failure to make plan payments. Therefore,
pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the automatic stay
end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
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totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

In the debtor’s previous case, she fell behind on plan payments as
her plan payments had been set pursuant to debtor’s full earning capacity,
however she became sick with a respiratory illness and fell behind on
payments.  In the instant case, debtor has set a more feasible goal on her
plan payments.  Debtor’s home mortgage has been eliminated due to completion
of a foreclosure that was pending during the time of the filing of the first
petition.  Additionally, debtor has more income in the instant case.

Trustee’s Response

Trustee responds that the plan does not appear to be confirmable. 

Creditor’s Opposition

Creditor opposes the motion on the basis that debtor has failed to
vacate the property that is the subject of a foreclosure sale and debtor
filed this bankruptcy 1 day prior to the state court hearing on the unlawful
detainer action.

Discussion

Debtor has not sufficiently rebutted the presumption of bad faith
under the facts of this case and the prior case for the court to extend the
automatic stay. Debtor asserts that the filing of this petition was to keep
her in her foreclosed house and stop her car from being repossessed.  Debtor
attempts to argue that the timing of the filing of this second petition (2
months after the first case was dismissed) is somehow indicative of good
faith.  What the debtor fails to mention is that the petition was filed
exactly one day prior to the unlawful detainer trial in State Court.  Debtor
indicates in her declaration that she is not sure that her income will be
enough to fund the plan, and that if it is not her children will contribute.
However, no declaration is filed by any of her children assenting to this
contribution.  

The court understands the plight of the debtor.  However, when a
homeowner fails to pay rent and a foreclosure sale occurs, it is too late
for the ex-homeowner to attempt to play nice and make “reasonable” rent
payments.  Reasonable rent payments were due and owing and were not paid. 
The court finds no justification for extending the automatic stay. 

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
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form holding that: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
denied and the automatic stay is not extended.

  
****
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15. 16-28040-C-13 AMY LOAFEA MOTION TO CONFIRM PLAN
BLG-1 Chad Johnson 1-17-17 [13]

Also #16

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 17, 2017. Forty-two days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The debtor is delinquent on plan payments in the amount of $625.00. 
Debtor has paid $0 into the plan to date.

B.  The debtor cannot make payments under the plan unless the Motion to
Value (see matter #16) is confirmed. 

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
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the Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 

February 28, 2017 at 2:00 p.m.  - Page  32



16. 16-28040-C-13 AMY LOAFEA MOTION TO VALUE COLLATERAL OF
BLG-2 Chad Johnson ECOMMISSION

2-14-17 [23]
****

Tentative Ruling:  The Motion to Value was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on February 14, 2017. Fourteen days’ notice is required. That
requirement was met. 

     The Motion to Value was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.

The Motion to Value secured claim of Ecommission Financial Services, Inc.,
“Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  Ecommission
Financial Services, Inc.  has a security interest perfected by the filing of
a UCC 1 on November 15, 2016 in all present and future account of the
debtor.  The debtor has three pending deals with potential commissions:

(a) 299 Shasta Dr - deal fell through, no commissions paid.
(b) 1425 Gateway Dr - commissions paid in amount of $4,003.23
(c) 21 Manchester Ln - commissions paid in amount of $7,151.88

Therefore, the asset has a value of $11,155.11.  Commission Express
also had a security interest on the debtor’s assets that was perfected by
filing a UCC 1 on October 3, 2016, prior to the one filed by Ecommission
Financial Services, Inc in the amount of $6,067.22.  As a result, the
remaining equity in the commissions is $5,087.89.

The creditor’s secured claim is determined to be in the amount of
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$15,675.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal
Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Ecommission Financial Services
Inc., secured by a UCC 1 recorded against the
commission accounts of the debtor, is
determined to be a secured claim in the amount
of $5,087.89, and the balance of the claim is
a general unsecured claim to be paid through
the confirmed bankruptcy plan.  The value of
the Property is $11,155.11 and is encumbered
by senior liens securing claims in the amount
of $6,067.22.

****   
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17. 16-25445-C-13 CAMMY WOOD MOTION TO CONFIRM PLAN
JPG-2 Jeffrey Guyton 1-26-17 [123]

****

Final Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice NOT Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 26, 2017. Forty-two days’ notice is required. That requirement
was not met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 
The Motion to Confirm the Amended Plan is continued to April 4, 2017 at
2:00 p.m.

The court will continue the motion to coincide with the hearing on
the objection to claim.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been presented
to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is
continued to April 4, 2017 at 2:00 p.m.

**** 
 

February 28, 2017 at 2:00 p.m.  - Page  35

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-25445
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-25445&rpt=SecDocket&docno=123


18. 16-27445-C-13 JEFFERSON/CINDY GRAHAM MOTION TO VALUE COLLATERAL OF
CJY-2 Christian Younger AMERICAN HONDA FINANCE

1-9-17 [29]
Also #19

****
Final Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on January 9, 2017.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of American Honda Finance, “Creditor,” is
granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2013 Honda Civic. The Debtor seeks to value the property
at a replacement value of $16,795.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan
incurred on February 24, 2014, more than 910 days prior to the filing of the
petition, with a balance of approximately $22,510.23. Therefore, the
respondent creditor’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $16,795.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court notes that the Creditor has not filed a proof of claim. 
However, the basis for the bifurcation of the Creditor’s claim is not based
solely on the fact that the Creditor has not filed a proof of claim. 
Therefore, the lien can still be bifurcated. 

The court shall issue a minute order substantially in the following form 
holding that:
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Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of American Honda Finance secured by
a purchase-money loan secured against the
Debtors’ 2013 Honda Civic, is determined to be
a secured claim in the amount of $16,795.00,
and the balance of the claim is a general
unsecured claim to be paid through the
confirmed bankruptcy plan.

  
****
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19. 16-27445-C-13 JEFFERSON/CINDY GRAHAM MOTION TO CONFIRM PLAN
CJY-3 Christian Younger 1-9-17 [23]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on January
9, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Plan.

The Chapter 13 Trustee objected to confirmation of the plan on the
basis that the plan relies upon the Motion to Value (see matter #18).  The
court notes that the Motion to Value is unopposed. 

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on January 9, 2017 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
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approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 

February 28, 2017 at 2:00 p.m.  - Page  39



20. 16-28345-C-13 DONALD HILL AND EARLENE OBJECTION TO CONFIRMATION OF
DPC-1 MILLIER PLAN BY DAVID P. CUSICK

Eric Boeing 2-1-17 [16]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor admitted at the First Meeting of Creditors that they have not filed
their tax returns during the four year period preceding the filing of the
petition, specifically the years 2013 through 2015 have not been filed.

B.  The plan payment of $665.00 is insufficient to fund the Class 1 ongoing
mortgage payment.

C.  Attorney’s fees are due under the plan, but the plan proposes to pay them
at $0 per month.

D.  Debtor cannot make payments under the plan or comply with the plan.

E.  Debtor’s plan fails to take into account a Notice of Mortgage Payment Chare
filed by Bank of America.
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The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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21. 11-49547-C-13 DARIN/ELIZABETH GRISHAM MOTION FOR COMPENSATION FOR
GW-7 Gerald White GERALD L. WHITE, DEBTORS'

ATTORNEY
1-31-17 [49]

****
Final  Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on January 31, 2017.  28 days’ notice is
required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Gerald L White, the Attorney for Debtors, (“Applicant”) for Darin and
Elizabeth Grisham, (“Clients”), makes a Motion for Final Approval of Debtor’s
Attorney Fees.

     The period for which the fees are requested is for the period from August
28, 2012 through January 11, 2017. Applicant requests fees in the amount of
$1,275.00 and costs in the amount of $0.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;
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      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.
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In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant
is allowed $3,500.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
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application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for work performed with reviewing and dealing
with late filed claims.

     Total Hours: 5.3 hours in attorney services
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                 $1,275.00 
     Costs $0.00
     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 55.

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Gerald L White (“Applicant”), Attorney for the Chapter 13
Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
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appearing, Gerald L White is allowed the fees in the amount of
$1,275.00 and costs in the amount of $0.00 as a professional
of the Estate.

               
****
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22. 16-25247-C-13 JOSEPH HIMMEL MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 1-4-17 [28]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on January
4, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor has an interest in the pending class action lawsuit Williams v. 
NorCal Beverage Co. that was not originally disclosed.  Trustee requests that
debtor’s plan be amended in the order confirming to include any proceeds from
the action above $10,000.00 shall be paid into the plan as an additional
payment.

B.  Plan fails to state how attorney’s fees will be paid.  Fees will be paid as
a flat fee unless the attorney opts out.

C.  The Motion to Confirm does not plead with particularity the grounds upon
which the requested relief is based.  There is no summary of the amended plan,
no list of changes that have been made or why those changes were necessary.

Debtor’s Reply

Debtor responds first and agrees that any amount received from the
class action lawsuit over $10,000 will be turned over to the estate.  The
mistake on attorney’s fees was a scrivener’s error and the Debtor requests it
be changed in the order confirming.  Debtor attempts to fix the pleading
inadequacies of the motion to confirm with a short paragraph.
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Discussion

The court notes that no declaration was filed with the Reply to the
Trustee’s Objection to the Motion to Confirm.  An argument made by counsel is
not evidence in and of itself.  Without a declaration or any evidence regarding
the changes or reason for an amended plan, the court does not have enough
information to grant the motion.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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23. 16-25250-C-13 JOHN QUIROZ MOTION TO CONFIRM PLAN
MRL-1 Mikalah Liviakis 1-10-17 [31]
DEBTOR DISMISSED: 01/23/2017

****
Final  Ruling: No appearance at the February 28, 2017 no hearing is required. 
------------------------------ 

The case having previously been dismissed, the Motion is dismissed as moot.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm having been
presented to the court, the case having been
previously dismissed, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is
dismissed as moot, the case having been
dismissed.

**** 
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24. 17-20752-C-13 JENNIFER SALAZAR MOTION TO EXTEND AUTOMATIC STAY
JBS-1 Pro Se 2-10-17 [16]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on February 10, 2017. Fourteen days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 16-21327) was filed on March 3, 2016 and
dismissed on June 6, 2016, for Debtor’s failure to make plan payments.
Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
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N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

Here, the debtor could not make payments under the previous plan
because of a volatile situation at home and the fact that the debtor had to
provide for another minor children. 

Debtor has sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.. 

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for all
purposes, unless terminated by further order
of this court.

****   
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25. 16-28056-C-13 ROSEMARY SIMMONS OBJECTION TO CONFIRMATION OF
DPC-1 Gerald Glazer PLAN BY DAVID P. CUSICK

1-25-17 [14]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 25,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor failed to appear to the First Meeting of Creditors.

Trustee’s Supplemental Objection

Trustee filed a supplemental brief to supplement his objection. 
First, the debtor failed to appear to the continued Meeting of Creditors. 
Debtor is delinquent in plan payments in the amount of $3,100.00.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
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Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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26. 14-23160-C-13 GUSTAVO/ZENAIDA AZCARATE MOTION TO MODIFY PLAN
HLG-3 Kristy Hernandez 1-23-17 [43]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 23, 2017. Thirty-five days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

A.  Debtor’s plan list proposed plan payments as “As of January 21, 2017
debtor has paid a total of $75,528.40 into the plan.  Beginning with January
2017 plan payment; debtor shall pay $300.00 per month for 28 months.”
According to the Trustee’s records, debtor has paid in $72,528.40 through
month 34, which is January 2017.  Trustee will not have an objection to
proposed modified plan if corrected in the order confirming.

The court is inclined to grant the motion if the trustee’s problem
is addressed in the order confirming.  However, the court has no evidence
from the debtor that this will be fixed in the order confirming.  Until
then, the modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 

February 28, 2017 at 2:00 p.m.  - Page  55



27. 16-20563-C-13 SHEILA FOSTER MOTION TO SUBSTITUTE IDA MAE
MET-4 Mary Ellen Terranella FOSTER FOR SHEILA WONDERFUL

FOSTER
1-22-17 [99]

****
Final Ruling: No appearance at the February 28, 2017 hearing is required.

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January
22, 2017. Twenty eight days’ notice is required.  That requirement is met.

The Motion for Substitution has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468
F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-responding
parties are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.
oral argument.  The court will issue its ruling from the parties’ pleadings.

The court’s decision is to grant the Motion for Substitution.

Debtor Shelia W Foster moves for the court to substitute Ida Mae Foster
in place of her for all purposes.  The reason for this substitution is due
to the legal incompetency of Shelia Foster. 

All payments have been made under the plan.  Although a motion to confirm
was denied in December, Debtor’s counsel represents that a new plan and
motion to confirm will be filed after the substitution of debtor. 

Trustee’s Response

Trustee does not oppose the motion.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Substitution filed by the Debtor’s wife
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the Motion for Substitution is
granted pursuant to Federal Rule of Civil Procedure 25 as incorporated
by Federal Rule of Bankruptcy Procedure 7025 and the case will
continue to be administered under Chapter 13.

****
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28. 16-22863-C-13 WANDA MOORE MOTION TO MODIFY PLAN
PGM-3 Peter Macaluso 1-20-17 [68]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 20, 2017. Thirty-five days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1.  Debtor’s Supplemental Schedule I includes a $400.00 monthly contribution
from Debtor’s son who has not filed a declaration indicating his assent to
the contribution and willingness to perform.

2.  Debtor’s plan relies upon a loan modification that had not been heard at
the time of the filing of this objection.

Debtor’s Reply

Debtor replies that (1) the debtor’s son will file a declaration by
the time of the hearing and (2) the court approved the loan modification on
February 18, 2017.
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Discussion

The court notes that if the declaration of debtor’s son is adequate
and filed prior to the hearing, cause exists to grant the motion to confirm.
The debtor filed a declaration of debtor’s son indicating his intention to
support the plan with up to $400 per month.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
January 20, 2017 is confirmed, and counsel for
the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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29. 16-28166-C-13 SHANE CHAPMAN OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

1-25-17 [13]

****
Final  Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending
Objection to Confirmation of Plan, the "Withdrawal" being consistent with the
opposition filed to the Motion, the court interpreting the "Withdrawal of
Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rule of Bankruptcy Procedure 9014 and 7041 for the court
to dismiss without prejudice the Objection to Confirmation of Plan, and good
cause appearing, the court dismisses without prejudice the Chapter 13 Trustee's
Objection to Confirmation of Plan.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

An Objection to Confirmation of Plan having been filed
by the Chapter 13 Trustee, the Chapter 13 Trustee having filed
a motion to  dismiss the Motion without prejudice pursuant to
Federal Rule of Civil Procedure 41(a)(2) and Federal Rules of
Bankruptcy Procedure 9014 and 7041, dismissal of the Motion
being consistent with the opposition filed, and good cause
appearing,

IT IS ORDERED that the Objection to Confirmation of
Plan is dismissed without prejudice.

****
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30. 16-28366-C-13 TIMOTHY SCHAD OBJECTION TO CONFIRMATION OF
DPC-2 Lucas Garcia PLAN BY DAVID P. CUSICK

2-1-17 [21]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

1.  Debtor cannot make the payments under the plan or comply with the plan. 
Debtor is over median income and proposes plan payments of $2,350.00 per month
with a 0% dividend to unsecured creditors. 

2.  Debtor is delinquent on plan payments in the amount of $2,350.00.

3.  No motion to sell has been filed yet the debtor intends to surrender his
residence. 

4.  Debtor has failed to provide Trustee with all business documents required
by the Trustee.

Debtor’s Reply
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Debtor replies to the Trustee’s arguments with the following
responses:

1.  There is a need for moving expenses to be saved for in addition to rent and
the rent proposed is not outside of the rates that have been researched.

2.  The short sale has only recently been approved and a Motion to Sell will be
filed as soon as possible.

3.  There is a minor mathematical discrepancy in the disposable income versus
the plan payment.

4.  A levy for taxes occurred prior to filing that should have reduced the
proof of claim expected to be $29,399.46 pursuant to the EDD statement.  This
would allow a reduction of about $250 per month.

5.  The Trustee requested documents on the day before the Meeting of Creditors
and the debtor will have no problem providing the Trustee with those documents
in a reasonable amount of time.  

Trustee’s Supplemental Response

Trustee responds first that the debtor is still delinquent under the
proposed terms of the plan and the debtor did not address that argument in
their reply.  Furthermore, despite the debtor’s contention that there is just a
slight mathematical error, as it stands the debtor’s disposable income is only
$2,274.00 and the plan payment is proposed to be $2,350.00.

The plan payments do not appear to be feasible under the evidence
provided to the court.  Additionally, the debtor is delinquent on plan
payments. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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31. 16-27067-C-13 FRANK/SONYA ALCARAZ MOTION TO VALUE COLLATERAL OF
PGM-2 Peter Macaluso CARFINANCE CAPITAL

1-30-17 [39]

****
Final Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on January 30, 2017.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of CarFinance Capital, “Creditor,” is
granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2010 Chrysler Sebring. The Debtor seeks to value the
property at a replacement value of $4,500.00 as of the petition filing date. 
As the owner, the Debtor’s opinion of value is evidence of the asset’s
value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re
Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan
incurred on February 9, 2013, more than 910 days prior to the filing of the
petition, with a balance of approximately $6,906.00. Therefore, the
respondent creditor’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $4,500.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court notes that the Creditor has not filed a proof of claim. 
However, the basis for the bifurcation of the Creditor’s claim is not based
solely on the fact that the Creditor has not filed a proof of claim. 
Therefore, the lien can still be bifurcated. 

The court shall issue a minute order substantially in the following form 
holding that:
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Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of CarFinance Capital secured by a
purchase-money loan secured against the
Debtors’ 2010 Chrysler Sebring, is determined
to be a secured claim in the amount of
$4,500.00, and the balance of the claim is a
general unsecured claim to be paid through the
confirmed bankruptcy plan.

  
****

February 28, 2017 at 2:00 p.m.  - Page  64



32. 11-43271-C-13 CORINNE SAUVE MOTION FOR COMPENSATION BY THE
PJR-21 Philip Rhodes  LAW OFFICE OF PHIL RHODES LAW

CORPORATION FOR PHILIP J.
RHODES, DEBTOR'S ATTORNEY
1-30-17 [431]

****
Final  Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on January 30, 2017. 28 days’ notice is
required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Phil Rhodes Law Corporation, the Attorney for Debtor, (“Applicant”) for
Corinne Sauve, (“Client”), makes a Request for the Allowance of Fees and
Expenses in this case.  

     The period for which the fees are requested is for the period October 16,
2015 through July 31, 2016.  Applicant requests fees in the amount of
$11,500.00 and costs in the amount of $0.00.  Applicant further requests
approval of total fees of $14,000.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;
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      (B) the rates charged for such services;

      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
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being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11
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U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in
connection with Adversary Proceeding No.  15-02248 including various motions,
declarations, trial preparation, and appearances.  Applicant provides a task
billing analysis and supporting evidence for the services provided at the
hourly rate of $350.00 per hour for Phil Rhodes and $275.00 per hour for
Kathryn Anderson.   

     Total Hours: 42.4          
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                 $11,500.00 
     Costs $0.00
     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 437.

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
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Phil Rhodes Law Corporation (“Applicant”), Attorney for the
Chapter 13 Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing, Phil Rhodes Law Corporation is allowed
the additional fees in the amount of $11,500.00 and costs in
the amount of $0.00 as a professional of the Estate and total
fees of $14,000.00 are approved as a professional of the
Estate.

               
****
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33. 17-20272-C-13 LEITH KNAPP AND THOMAS MOTION FOR SANCTIONS FOR
RJM-1 DEAR VIOLATION OF THE AUTOMATIC STAY

Rick Morin 1-30-17 [12]
****

Tentative Ruling:  The Motion for Damages for Violation of the Automatic Stay
has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to
file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on January 30, 2017. 28 days’ notice is required.

The Motion for Damages for Violation of the Automatic Stay has
been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to
file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  The defaults of the non-respondent and other parties in interest are
entered.  Upon review of the record there are no disputed material factual
issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Motion for Damages for Violation of the Automatic Stay will be set
for trial at a time convenient to the parties and court.

The present Motion for Damages for Violation of the Automatic
Stay provided by 11 U.S.C. § 362(a) and for damages pursuant to 11 U.S.C.
§ 362(k) and the inherent power of this court has been filed by the debtors
Leith Patrick Knapp and Thomas Hampton Dear (“Movants”).  The Claims are
asserted against Marriott Vacations Worldwide Corporation dba Marriott Vacation
Club (“Respondent”).

LEGAL STANDARD

A request for an order of contempt by the Debtor, United States
Trustee or another party in interest is made by motion governed by Federal Rule
of Bankruptcy Procedure 9014. Fed. R. Bankr. P. 9020.  A bankruptcy judge has
the authority to issue a civil contempt order. Caldwell v. Unified Capital
Corp. (In re Rainbow Magazine), 77 F.3d 278, 283-85 (9th Cir. 1996).  The
statutory basis for recovery of damages by an individual debtor is limited to
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wilful violations of the stay, and then typically to actual damages, including
attorneys’ fees; punitive damages may be awarded in “appropriate
circumstances.” 11 U.S.C. § 362(k)(1).  The court may also award damages for
violation of the automatic stay (an Congressionally created injunction)
pursuant to its inherent power as a federal court.  Steinberg v. Johnston, 595
F.3d 937, 946, (9th Cir. 2009). FN.1
   ---------------------------------------- 
FN1.  Bankruptcy courts have jurisdiction and the authority to impose
sanctions, even when the bankruptcy case itself has been dismissed.  Cooter &
Gell v. Hartmarx Corp., 496 U.S. 384,395 (1990); Miller v. Cardinale (In re
DeVille), 631 F.3d 539, 548-549 (9th Cir. 2004).  The bankruptcy court judge
also has the inherent civil contempt power to enforce compliance with its
lawful judicial orders.  Price v. Lehtinen (in re Lehtinen), 564 F.3d 1052,
1058 (9th Cir. 2009); see 11 U.S.C. § 105(a).  A bankruptcy judge is also
empowered to regulate the practice of law in the bankruptcy court.  Peugeot v.
U.S. Trustee (In re Crayton), 192 B.R. 970, 976 (B.A.P. 9th Cir. 1996).  The
authority to regulate the practice of law includes the right and power to
discipline attorneys who appear before the court.  Chambers v. NASCO, Inc., 501
U.S. 32, 43 (1991); see Price v. Lehitine, 564 F. 3d at 1058.
   ------------------------------------- 

Attorneys’ fees may only be recovered for work involved in
bringing about an end to the stay violation, not for pursuing an award of
damages.  Sternberg v. Johnston, id.,  947-48 (9th Cir. 2011) (“[P]roven injury
is the injury resulting from the stay violation itself. Once the violation has
ended, any fees the debtor incurs after that point in pursuit of a damage award
would not be to compensate for ‘actual damages’ under § 362(k)(1).”), cert.
denied, 2011 U.S. LEXIS 6502 (2011).  A monetary penalty may not be imposed on
a creditor unless the conduct occurred after the creditor receives notice of
the order for relief as provided by § 342. 11 U.S.C. § 342(g)(2).

Debtor has requested leave to file a separate Motion for
Attorney’s fees for those fees expended in bringing this action.

The automatic stay imposes an affirmative duty on compliance on
the nondebtor. State of Cal. Emp’t Dev. Dep’t v. Taxel (In re Del Mission
Ltd.), 98 F.2d 1147, 1151-52 (9th Cir. 1996).  A party which takes an action in
violation of the stay has an affirmative duty to remedy the violation. Knupfer
v. Lindblade (In re Dyer), 322 F.3d 1178, 1191-92 (9th Cir. 2003).

REVIEW OF MOTION AND OPPOSITION

   Grounds Asserted in the Motion

In asserting this claim pursuant to 11 U.S.C. § 362(k), Movant
states with particularity (Fed. R. Bankr. P. 9013) the following grounds and
relief:

A.  Debtors filed a voluntary petition under Chapter 7 on January 17, 2017.

B.  Debtors listed “Marriott Vacation Club” as a creditor on Schedule D.

C.  Since the case was filed, Debtors have received numerous collection-related
phone calls from Marriott that are related to past-due accounts with Marriott.

D.  Debtors have informed Marriott of the bankruptcy case, but the phone calls
have continued.

February 28, 2017 at 2:00 p.m.  - Page  71



E.  Debtors verbally notified Marriott of the bankruptcy and gave Marriott
their counsel’s contact information.  

The debtors noticed Marriott of the automatic stay verbally,
apparently to the collection agents or whomever was making the collection
related calls on behalf of Marriott.  Debtors assert that they have received at
least 14 post-petition collection calls from Marriott.  Debtors seek $500.00
per willful violation of the automatic stay, totaling $7,000.00.  Debtors are
further requesting actual damages to compensate their counsel for work required
to remedy the automatic stay violations. 

DISCUSSION AND RULING

The court notes that a trial will need to be held to determine
the appropriate damages, both actual and punitive, suffered by the debtors. 
Factual issues may exist.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion for Damages for Violation of the
Automatic Stay by the debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

     IT IS ORDERED that the Motion is to be set
for trial at a time to be set at the hearing.

****
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34. 15-26986-C-13 LISA SWINNEY MOTION TO MODIFY PLAN
PGM-4 Peter Macaluso 1-12-17 [81]

****
Final  Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

The Debtor having filed a “Withdrawal of Motion” for the pending Motion to
Modify Plan, the "Withdrawal" being consistent with the opposition filed to the
Motion, the court interpreting the "Withdrawal of Motion" to be an ex parte
motion pursuant to Federal Rule of Civil Procedure 41(a)(2) and Federal Rule of
Bankruptcy Procedure 9014 and 7041 for the court to dismiss without prejudice
the Objection to Confirmation of Plan, and good cause appearing, the court
dismisses the Debtor’s Motion to Modify Plan.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

A Motion to Modify Plan having been filed by the
Debtor, the Debtor having filed a motion to dismiss the Motion
without prejudice pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rules of Bankruptcy Procedure 9014 and
7041, dismissal of the Motion being consistent with the
opposition filed, and good cause appearing,

IT IS ORDERED that the Motion to Modify Plan is
dismissed without prejudice.

****
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35. 16-27992-C-13 THOMAS/SUSAN CLAYTON CONTINUED OBJECTION TO
DPC-1 Peter Macaluso CONFIRMATION OF PLAN BY DAVID

P. CUSICK
1-19-17 [23]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 19,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

1.  The plan relies on the Motions to Value.

2.  The plan will not complete within 60 months.  The plan provides for the
Internal Revenue Service as a Class 2 secured debt for $2,337.73 and as a Class
5 priority debt for $17,901.51.  The IRS filed a proof of claim on December 16,
2016 indicating a secured debt of $2,750.00 and a priority unsecured debt of
$23,787.01. 

The Motions to Value were approved by court order on February 21,
2017. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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36. 16-28195-C-13 ROBERT STANLEY OBJECTION TO CONFIRMATION OF
DPC-1 Mary Ellen Terranella PLAN BY DAVID P. CUSICK

2-1-17 [13]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February 1,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor failed to appear to the Meeting of Creditors held on January 26,
2017. 

B.  Debtor is delinquent in plan payments in the amount of $2,855.00 and has
paid $0 into the plan to date.

C.  Debtor failed to provide the Trustee with a tax transcript or copy of his
Federal Income Tax Return with attachments for the most recent pre-petition tax
year for which a return was required.

D.  Debtor has failed to provide to the Trustee all business documents
requested by the Trustee.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
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objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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37. 16-27998-C-13 MARK/STACY KLEINMAN OBJECTION TO CONFIRMATION OF
DPC-1 Gary Fraley PLAN BY DAVID P. CUSICK

1-25-17 [25]
Thru #39

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 25,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtors list the Internal Revenue Service in Class 5 of the plan in the
amount of $61,814.74 but the IRS filed a secured claim in the amount of
$63,284.93.

B.  The Additional Provisions of the Plan calls for the Debtors to make loan
payments directly to Great Lakes Higher Education which is listed on Schedule F
in the amount of $122,870.22.  The Plan proposes to pay a 100% dividend to
unsecured creditors.  No claim has been filed by Great Lakes Higher Education,
however, if a claim is filed as unsecured the claim will be paid by the
Trustee. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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38. 16-27998-C-13 MARK/STACY KLEINMAN OBJECTION TO DISCHARGE BY DAVID
DPC-2 Gary Fraley P. CUSICK

1-25-17 [29]

****
Final Ruling: No appearance at the February 28, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on January 25, 2017. 28 days’ notice is required.

     The Objection to Discharge has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1) and Federal Rule of Bankruptcy Procedure
4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468
F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral
argument and the court shall issue its ruling from the parties’ pleadings.

The Objection to Discharge is sustained.

          Chapter 13 Trustee (“Objector”), filed the instant Objection to
Debtor’s Discharge on January 25, 2017. Dckt.  29.

     The Objector argues that the Debtor is not entitled to a discharge in the
instant bankruptcy case because the Debtor previously received a discharge in a
Chapter 7 case.

     The Debtor filed a Chapter 7 bankruptcy case on September 17, 2015. Case
No.  15-27308. The Debtor received a discharge on December 30, 2015.

     The instant case was filed under Chapter 13 on December 2, 2016.

     11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a
debtor has received a discharge “in a case filed under chapter 7, 11, or 12 of
this title during the 4-year period preceding the date of the order for relief
under this chapter.” 11 U.S.C. § 1328(f)(1).

     Here, the Debtor received a discharge under 11 U.S.C. § 727 on December
30, 2015, which is less than four-years preceding the date of the filing of the
instant case. Therefore, pursuant to 11 U.S.C. § 1328(f)(1), the Debtor is not
eligible for a discharge in the instant case.

     Therefore, the objection is sustained. Upon successful completion of the
instant case (Case No. 16-27998), the case shall be closed without the entry of
a discharge and Debtor shall receive no discharge in the instant case.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Objection to Discharge filed by the
Chapter 13 Trustee, having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Objection to Discharge is
sustained.

     IT IS ORDERED that, upon successful
completion of the instant case, Case No.       
16-27998, the case shall be closed without the
entry of a discharge.

 

******
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39. 16-27998-C-13 MARK/STACY KLEINMAN OBJECTION TO CONFIRMATION OF
PPR-1 Gary Fraley PLAN BY U.S. BANK, N.A.

1-3-17 [17]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 3,
2017.  Twenty eight days’ notice is required.  That requirement is met.

The Objection to Plan has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1). If it appears at the hearing that
disputed material factual issues remain to be resolved, a later evidentiary
hearing will be set. Local Bankr. R. 9014-1(g)

The court’s decision is to sustain the Objection. 

Creditor, U.S. Bank, N.A., opposes confirmation of the Plan on the
basis that it holds a lien on the real property described as 674 Duncan Drive,
Vacaville, California, but the Plan is not adequately funded.  The Plan fails
to include arrearages for the Creditor’s claim estimated to be $2,954.12. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Creditor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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