UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

February 21, 2017 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 4. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, { 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE MARCH 20, 2017 AT 1:30 P.M.
OPPOSITION MUST BE FILED AND SERVED BY MARCH 6, 2016, AND ANY REPLY MUST BE FILED
AND SERVED BY MARCH 13, 2017. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE
DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 5 THROUGH 13 IN THE SECOND PART OF THE CALENDAR.
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW.
THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’'S FINDINGS AND
CONCLUSIONS. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON FEBRUARY 27, 2017, AT 2:30 P.M.
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Matters to be Called for Argument

16-27818-A-13 ANDRE ABERNATHY ORDER TO
SHOW CAUSE
2-2-17 [27]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The case will remain pending but the court will modify the
terms of its order permitting the debtor to pay the filing fee in installments.

The court granted the debtor permission to pay the filing fee in installments.
The debtor failed to pay the $76 installment when due on January 30. While the
delinquent installment was paid on February 7, the fact remains the court was
required to issue an order to show cause to compel the payment. Therefore, as
a sanction for the late payment, the court will modify its prior order allowing
installment payments to provide that if a future installment is not received by
its due date, the case will be dismissed without further notice or hearing.

16-26748-A-13 TAYLOR NAVARRO MOTION TO
PGM-1 CONFIRM PLAN
1-4-17 [42]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

The debtor has not carried the burden of proving the plan’s feasibility as
required by 11 U.S.C. § 1325(a) (6).

First, the plan required a payment of $250 in both November and December 2016.
The November payment was due on November 25 but not paid until December 6. The
December payment was due on December 26 but not made. In January 2017 and
thereafter, the monthly plan payment increased to $290. The debtor paid only
$250 and paid it five days after it was due.

The plan payments are not the only thing the debtor has not paid timely. The
debtor failed to pay a filing fee installment when due. And, because the
debtor failed to make a timely plan payment in November and December, the
objecting creditor did not receive the adequate protection payment required by
11 U.s.C. § 1326(a) (1) (C).

Also, the debtor has failed to timely register her vehicle which has resulted
in the assessment of $538 in fees which are unpaid. There is no proof of the
debtor’s ability to pay these fees while maintaining plan payments.

These late and incomplete payments suggest the plan is not feasible.

Second, the debtor is not employed and is collecting unemployment. There is no
evidence that the debtor expects to be re-employed anytime in the future and no
evidence as to the duration of her unemployment benefits. Without this
evidence, the court cannot conclude the debtor will have the income to fund the
plan.
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Third, the plan depends in small part on a contribution of income to the debtor
by family members. There is no proof from this family that they have the
ability or the inclination to contribute this income.

16-27069-A-13 MARIA TORRES LOPEZ OBJECTION TO
PPR-1 CONFIRMATION OF PLAN
DEUTSCHE BANK NATIONAL TRUST CO. VS. 12-7-16 [22]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained.
The objecting creditor holds a home mortgage that is in default. The plan,

however, does not cure the default and continue monthly plan payments.
Instead, by placing the claim in Class 4, the plan treats the claim as if it is

current. The debtor is limited to curing any pre-petition default while
maintaining the regular monthly mortgage installment. See 11 U.S.C. §
1322 (b) (5). The plan fails on both counts - it reduces the monthly installment
from $2,133.15 to $1,932.19 and does not cure the arrears of $7,674.27.
16-28073-A-13 JEFFREY/YELENA MAYHEW OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

1-26-17 [29]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained in part.

The objections relating to the valuation of collateral or the avoidance of
liens will be overruled. The court has granted the debtor’s lien avoidance and
valuation motions.

However, for the reasons argued by the trustee, the court sustains the
objection based on 11 U.S.C. § 1325(b). With the corrections urged by the
trustee, the debtor’s monthly projected disposable income is $2,611.30 which
will be sufficient to $156,678 to unsecured creditors over the plan’s 5-year
duration. The plan proposes to pay a 4.30% dividend to $350,050.20 of
unsecured claims. This is approximately $15,000 rather than the required
$156,678.
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FINAL RULINGS BEGIN HERE

16-23904-A-13 JOHN/SANDRA BUTLER MOTION FOR
RCO-1 RELTIEF FROM AUTOMATIC STAY
FEDERAL NATIONAL MTG. ASSN. VS. 1-24-17 [48]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9*" Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to foreclose upon and to obtain possession of its real property
security, and to dispose of it in accordance with applicable nonbankruptcy law.
The movant is secured by real property located in Maine. The debtor has
proposed and confirmed a plan that does not provide for the payment of the
movant’s claim. Further, the debtor has not paid the claim under the terms of
the contract with the movant. Because the debtor has not paid the movant’s
claim, and will not pay it in connection with the chapter 13 case, there is
cause to terminate the automatic stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The l4-day stay of Fed. R. Bankr. P. 4001 (a) (3) will be waived.

17-20214-A-13 CHRISTOPHER/MARTA HEARTY MOTION TO
MRL-1 VALUE COLLATERAL
VS. JPMORGAN CHASE BANK, N.A. 1-18-17 [8]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9™ Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$470,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by 21°* Century Mortgage. The first deed of trust secures a
loan with a balance of approximately $483,000 as of the petition date.
Therefore, JPMorgan Chase Bank’s claim secured by a junior deed of trust is
completely under-collateralized. ©No portion of this claim will be allowed as a
secured claim. See 11 U.S.C. § 506(a).
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Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9™ Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11% Cir.
2000); McbDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°% Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such

motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a) (5) .

To the extent the creditor objects to the debtor’s opinion of wvalue, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $470,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
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property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

16-26531-A-13 HAL BUETTNER AND MICHELE MOTION TO
DCN-2 ELKINS CONFIRM PLAN
1-10-17 [27]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c) (3) & (d) (1) and 9014-

1(f) (1), and Fed. R. Bankr. R. 2002 (b). The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f) (1) (ii) is considered as consent to the granting of the motion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9 Cir. 1995). Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir.

2006) . Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323 (c), 1325(a), and 1329.

16-26531-A-13 HAL BUETTNER AND MICHELE MOTION TO
MCN-1 ELKINS VALUE COLLATERAL
VS. RESIDENTIAL FUNDING CORP. 1-10-17 [34]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9™ Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$564,323 as of the date the petition was filed. It is encumbered by a first
deed of trust held by PNC Mortgage. The first deed of trust secures a loan
with a balance of approximately $583,384 as of the petition date. Therefore,
Residential Funding Corp.’s claim secured by a junior deed of trust is
completely under-collateralized. ©No portion of this claim will be allowed as a
secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9% Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9™ Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11t Cir.
2000); McbDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(374 Ccir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°t Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
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claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is

not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan

is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such

motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a) (5) .

To the extent the creditor objects to the debtor’s opinion of wvalue, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $564,323. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

15-22547-A-13 TINA CLARK MOTION TO

BLG-6 APPROVE COMPENSATION OF DEBTOR'S
ATTORNEY
1-23-17 [92]

Final Ruling: This compensation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1) and Fed. R. Bankr. R.
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10.

11.

2002 (a) (6) . The failure of the trustee, the debtor, the United States Trustee,
the creditors, and any other party in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f) (1) (ii) is considered as consent to the granting of the motion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9™ Cir. 1995). Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9
Cir. 2006). Therefore, the defaults of the above-mentioned parties in interest
are entered and the matter will be resolved without oral argument.

The motion seeks approval of $2,145 in additional fees and $23.30 in costs
incurred principally in connection with assisting the debtor with a home loan
modification and modifying the plan. The foregoing represents reasonable
compensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the balance of the approved
compensation is to be paid through the plan in a manner consistent with the
plan and Local Bankruptcy Rule 2016-1, if applicable.

16-22968-A-13 MARK/KERRI WARMUS OBJECTION TO
RJIM-1 CLAIM
VS. LVNV FUNDING, L.L.C. 12-27-16 [19]

Final Ruling: This objection to the proof of claim of LVNV Funding has been
set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d

52, 53 (9" Cir. 1995). Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006). Therefore, the

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection will be sustained and the claim disallowed.

Because the underlying debt is a contract claim, most likely based on a written
contract, California law provides a four year statute of limitations to file
actions for breach of written contracts. See Cal. Civ. Pro. Code § 337. This
statute begins to run from the date of the contract’s breach but the statute
renews upon each payment made after default. The proof of claim indicates the
last payment was on June 30, 2007. Therefore, using this date as the date of
breach, when the case was filed on May 6, 2016, more than 4 years had passed.
Therefore, when the bankruptcy was filed, this debt was time barred under
applicable nonbankruptcy law and must be disallowed. See 11 U.S.C. §
502 (b) (1) .

16-28073-A-13 JEFFREY/YELENA MAYHEW MOTION TO
PGM-1 AVOID NONPOSSESSORY, NONPURCHASE
VS. ONEMAIN FINANCIAL SERVICES, INC. MONEY LIEN

1-19-17 [18]

Final Ruling: This motion to avoid a nonpossessory, nonpurchase money lien has
been set for hearing on the notice required by Local Bankruptcy Rule 9014-

1(f) (1). The failure of the trustee and the respondent creditor to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f) (1) (ii) is considered as consent to the granting of
the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9™ Cir. 1995). Further,
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12.

13.

because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468
F.3d 592 (9™ Cir. 2006). Therefore, the defaults of the trustee and the
respondent creditor are entered and the matter will be resolved without oral
argument.

The motion will be granted pursuant to 11 U.S.C. § 522(f) (1) (B). The
respondent holds a nonpossessory, nonpurchase money security interest in
household furnishings and goods owned by the debtor and used by the debtor’s
household as such. These items have been exempted by the debtor. There is no
non-exempt equity. The fixing of the respondent’s security interest and lien
impairs the debtor’s exemption and the fixing is avoided.

16-28073-A-13 JEFFREY/YELENA MAYHEW MOTION TO
PGM-2 VALUE COLLATERAL
VS. TD AUTO FINANCE, L.L.C. 1-19-17 [23]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9% Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted. The motion is accompanied by the debtor’s declaration. The
debtor is the owner of the subject property. In the debtor’s opinion, the
subject property had a value of $7,415 as of the date the petition was filed
and the effective date of the plan. Given the absence of contrary evidence,
the debtor’s opinion of value is conclusive. See Enewally v. Washington Mutual

Bank (In re Enewally), 368 F.3d 1165 (9™ Cir. 2004). Therefore, $7,415 of the
respondent’s claim is an allowed secured claim. When the respondent is paid
$7,415 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien. Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

08-32094-A-13 AIDA/JAIME SALDIVAR MOTION TO
WSS-3 AVOID JUDICIAL LIEN
VS. AMERICAN GENERAL FINANCIAL SERVICES 1-3-17 [67]

Final Ruling: The court concludes that a hearing will not be helpful to its
consideration and resolution of this matter. There is no objection to the
relief requested and the court will not materially alter the relief requested.
Accordingly, an actual hearing is unnecessary and this matter is removed from
calendar for resolution without oral argument. See Boone v. Burk (In re
Eliapo), 468 F.3d 592 (9* cir. 2006).

The motion will be granted pursuant to 11 U.S.C. § 522(f) (1) (A). The subject
real property has a value of $250,000 as of the date of the petition. The
unavoidable liens total more than $350,000. The debtor has an available

exemption of $5,000 pursuant to Cal. Civ. Pro. Code § 704.730. The respondent
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holds a judicial lien created by the recordation of an abstract of judgment in
the chain of title of the subject real property. After application of the
arithmetical formula required by 11 U.S.C. § 522 (f) (2) (A), there is no equity
to support the judicial lien. Therefore, the fixing of this judicial lien
impairs the debtor’s exemption of the real property and its fixing is avoided.

February 21,2017 at 1:30 p.m.
- Page 10 -



