UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Fresno Federal Courthouse
510 19th Street, Second Floor
Bakersfield, California

PRE-HEARING DISPOSITIONS

DAY: WEDNESDAY
DATE: FEBRUARY 7, 2018
CALENDAR: 10:00 A.M. CHAPTER 7 CASES

Each matter on this calendar will have one of three possible
designations: No Ruling, Tentative Ruling, or Final Ruling. These
instructions apply to those designations.

No Ruling: All parties will need to appear at the hearing unless
otherwise ordered.

Tentative Ruling: If a matter has been designated as a tentative
ruling it will be called. The court may continue the hearing on the
matter, set a briefing schedule or enter other orders appropriate
for efficient and proper resolution of the matter. The original
moving or objecting party shall give notice of the continued hearing
date and the deadlines. The minutes of the hearing will be the
court’s findings and conclusions.

Final Ruling: Unless otherwise ordered, there will be no hearing on
these matters. The final disposition of the matter iIs set forth iIn
the ruling and it will appear in the minutes. The final ruling may
or may not finally adjudicate the matter. |If it is finally
adjudicated, the minutes constitute the court’s findings and
conclusions. |If the parties stipulate to continue the hearing on
the matter or agree to resolve the matter in a way inconsistent with
the final ruling, then the court will consider vacating the final
ruling only if the moving party notifies chambers before 4:00 pm at
least one business day before the hearing date: Department A-Kathy
Torres (559)499-5860; Department B-Jennifer Dauer (559)499-5870. IT
a party has grounds to contest a final ruling because of the court’s
error under FRCP 60 (a) (FRBP 9024) [“a clerical mistake (by the
court) or a mistake arising from (the court’s) oversight or
omission”] the party shall notify chambers (contact information
above) and any other party affected by the final ruling by 4:00 pm
one business day before the hearing.

Orders: Unless the court specifies in the tentative or final ruling
that it will issue an order, the prevailing party shall lodge an
order within 14 days of the final hearing on the matter.



1. 17-14606-A-7 IN RE: RAMON PEREZ
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
1-2-2018 [17]

ACAR LEASING LTD/MV
PHILLIP GILLET
JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: Lease of 2015 Chevrolet Camaro

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Subsection (d)(1) of 8§ 362 of Title 11 provides for relief from stay
for “cause, including the lack of adequate protection of an interest
in property of such party.” 11 U.S.C. 8 362(d)(1). Adequate
protection may consist of a lump sum cash payment or periodic cash
payments to the entity entitled to adequate protection ‘“to the
extent that the stay . . . results in a decrease in the value of
such entity’s interest in property.” 11 U.S.C. § 361(1).

“[U]nder section 362(d)(1), the stay must be terminated for “cause.’
Lack of adequate protection is but one example of “cause” for relief
from stay.” In re Ellis, 60 B.R. 432, 435 (B.A.P. 9th Cir. 1985).
The panel in the Ellis case rejected the argument that under

8§ 362(d)(1) “the stay can only be terminated if [the movant-
creditors] show a lack of adequate protection.” Id.

The debtor has missed 2.6 prepetition and 1 post-petition payments
due on the debt owed under the subject lease. This constitutes
cause for stay relief.

The court does not address grounds for relief under § 362(d)(2) as
relief is warranted under § 362(d)(1). The motion will be granted,
and the 14-day stay of Federal Rule of Bankruptcy Procedure
4001(a)(3) will be waived. No other relief will be awarded.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-14606
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=607436&rpt=Docket&dcn=JHW-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=607436&rpt=SecDocket&docno=17

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Acar Leasing LTD d/b/a GM Financial Leasing’s motion for relief from
the automatic stay has been presented to the court. Having entered
the default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as a 2015 Chevrolet Camaro, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is waived. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the

extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

2. 17-14913-A-7 IN RE: STEPHANIE NAVARRETTE
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
1-12-2018 [14]
ORDER APPROVING INSTALLMENTS, ECF NO. 25
Final Ruling
Having resolved by the entry of an Order Approving Payment of Filing

Fee in Installments, the order to show cause is discharged and the
case shall remain pending.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-14913
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=608336&rpt=SecDocket&docno=14

3. 09-10429-A-7 IN RE: TINA/BRYAN PRICE
DMG-4

MOTION TO AVOID LIEN OF M.H. HOLDINGS, INC.
1-2-2018 [70]

TINA PRICE/MV
D. GARDNER

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).-

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien. As a result, the
responding party’s judicial lien will be avoided entirely.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=09-10429
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=323153&rpt=Docket&dcn=DMG-4
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=323153&rpt=SecDocket&docno=70

4. 15-11835-A-7 IN RE: JAMES/JAMIE CANNON
RWM-2

MOTION TO DEEM BARTON DOCTRINE INAPPLICABLE AND/OR MOTION TO
OBTAIN LEAVE OF COURT TO PROSECUTE MALPRACTICE ACTION IN
STATE COURT

1-23-2018 [665]

JAMES CANNON/MV
ROBERT WILLIAMS

No Rulling

5. 16-13443-A-7 IN RE: R.L. SURGENER, INC.
JMV-1

MOTION FOR ADMINISTRATIVE EXPENSES
1-9-2018 [133]

JEFFREY VETTER/MV
LEONARD WELSH
LISA HOLDER/ATTY. FOR MV.

Final Ruling

Motion: Allow Administrative Expense [Estate Taxes]
Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

ALLOWANCE OF ADMINISTRATIVE EXPENSE

“Subject to limited exceptions, a trustee must pay the taxes of the
estate on or before the date they come due, 28 U.S.C. 8§ 960(b), even
if no request for administrative expenses is filed by the tax
authorities, 11 U.S.C. 8 503(b)(1)(D), and the trustee must insure
that “notice and a hearing” have been provided before doing so, see
id. § 503(b)(1)(B). The hearing requirement insures that interested
parties . . . have an opportunity to contest the amount of tax paid
before the estate’s funds are diminished, perhaps irretrievably.”

In re Cloobeck, 788 F.3d 1243, 1246 (9th Cir. 2015). It is error to
approve a trustee’s final report without first holding a hearing,
see 11 U.S.C. § 102(1), to allow creditors and parties in interest
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an opportunity to object to the allowance or amount of tax before it
is paid. Id. 1245 n.1, 1246.

Creditors and parties iIn interest have had an opportunity to contest
the allowance and amount of the estate taxes in this case. No
objection has been made. Accordingly, state taxes iIn the amount
specified in the motion shall be allowed as an administrative
expense under 11 U.S.C. § 503(b)(1)(B).-

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 7 trustee’s motion for allowance of administrative
expense has been presented to the court. Having entered the default
of respondent for failure to appear, timely oppose, or otherwise
defend in the matter, and having considered the well-pleaded facts
of the motion,

IT IS ORDERED that the motion is granted. The court allows
California state taxes of $59.00 (for electronic filing of a
return), $850.00 (2017 California Corporation Estimated Tax),
$800.00 (2018 California Corporation Estimated Tax) as
administrative expenses under 11 U.S.C. 8§ 503(b)(1)(B).-



6. 17-13762-A-7 IN RE: NANCY ORTIZ
MAZ-1

MOTION TO AVOID LIEN OF CACH, LLC
1-23-2018 [28]

NANCY ORTIZ/MV
MARK ZIMMERMAN

Tentative Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Judicial Lien Avoided: $7764.84
All Other Liens: $171,230.00
Exemption: $20,000.00

Value of Property: $165,000.00

NOTICE PROCEDURE INSUFFICIENT

The movant relies on the notice procedure of LBR 9014-1(F)(1) by
requiring written opposition to be filed and served no later than 14
days before the hearing. To use this procedure, a movant should
file and serve the motion 28 days before the hearing giving the
respondent at least 14 days’ notice of the time for opposition.

In this case, the motion and notice of hearing were filed and served
less than 28 days before the hearing. They were filed and served on
January 23, 2018. Accordingly, the court will treat this motion as
having been noticed under LBR 9014-1(f)(2) and permit oral
opposition at the hearing.

DEFAULT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

LIEN AVOIDANCE

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(F)(1)(B)- Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-13762
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=604927&rpt=Docket&dcn=MAZ-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=604927&rpt=SecDocket&docno=28

2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have iIn the absence of any liens.” 11 U.S.C. § 522(P)(2)(A).

The respondent’s judicial lien, all other liens, and the exemption
amount together exceed the property’s value by an amount greater
than or equal to the judicial lien. As a result, the respondent’s
judicial lien will be avoided entirely.

7. 17-14564-A-7 IN RE: CHRISTOPHER/LEILA ROBINSON
HGB-1

MOTION TO COMPEL ABANDONMENT
12-20-2017 [13]

CHRISTOPHER ROBINSON/MV
HAROUT BOULDOUKIAN
NON-OPPOSITION

Final Ruling

Motion: Compel Abandonment of Property of the Estate

Notice: LBR 9014-1(F)(1); written opposition required

Disposition: Granted only as to the business and such business
assets described in the motion

Order: Prepared by moving party pursuant to the instructions below

Business Description: Gents Only Barber Shop

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, i1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Property of the estate may be abandoned under § 554 of the
Bankruptcy Code if property of the estate is “burdensome to the
estate or of inconsequential value and benefit to the estate.” See
11 U.S.C. 8 554(a)—(b); Fed. R. Bankr. P. 6007(b). Upon request of
a party in interest, the court may issue an order that the trustee
abandon property of the estate if the statutory standards for
abandonment are fulfilled.

The business described above is either burdensome to the estate or
of inconsequential value to the estate. An order compelling
abandonment of such business is warranted. The order will compel


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-14564
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abandonment of only the business and i1ts assets that are described
in the motion and declaration in support of the motion.

8. 16-10469-A-7 IN RE: JEFFREY BOHN
RWR-2

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH JEFFREY DAVID BOHN AND JENIFER BOHN
1-18-2018 [103]

JAMES SALVEN/MV
PETER FEAR
RUSSELL REYNOLDS/ATTY. FOR MV.

Tentative Ruling

Motion: Approve Compromise or Settlement of Controversy
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Civil minute order

Parties to Compromise: The trustee, the debtor, the Accident, Injury
and Medical Malpractice Attorneys of California, P.C. (“Law Firm™),
Jenifer L. Bohn (debtor’s Spouse),

Dispute Compromised: (1) the alleged fraudulent transfer of the
debtor’s law practice to the Law Firm and the remaining $89,087.40
balance due under an agreement between debtor and the trustee to pay
the trustee $150,000 for this transfer, (2) the true value and the
nature of the ownership interest in a boat described as a 2009 Tige
24VE 247 ski boat.

Summary of Material Terms: The parties agree that the debtor and the
Law Firm shall make a $70,000 payment to the Trustee no later than
February 11, 2018, and the trustee’s release of avoidance claim
against the debtor and release of the claim against the debtor’s
wife for turnover of the boat as an estate asset with a value
exceeding the claimed exemption. The trustee agrees that this one-
time payment fully satisfies the balance of the debt the debtor
agreed to pay the trustee for the transfer of his law practice
prepetition. The trustee will abandon to the debtor all assets
listed on Schedule B except for any assets described in paragraph 3
of the settlement. The non-debtor parties will mutually release each
other from all claims arising in connection with this case.

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-10469
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compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. *“Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iiil) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. 1d. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise that settles the
dispute described above. The compromise is reflected in the
settlement agreement attached to the motion as an exhibit. Based on
the motion and supporting papers, the court finds that the
compromise presented for the court’s approval is fair and equitable
considering the relevant A & C Properties factors. The compromise
or settlement will be approved.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to approve a compromise has been presented to
the court. Having considered the motion, oppositions, responses and
replies, 1T any, and having heard oral argument presented at the
hearing,

IT 1S ORDERED that the motion is granted. The court hereby approves
the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 107.



9. 17-13988-A-7 IN RE: EDWARD/CHRISTINE SCHADE
APN-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
12-22-2017 [12]

TOYOTA MOTOR CREDIT
CORPORATION/MV

NEIL SCHWARTZ

AUSTIN NAGEL/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2016 Toyota Tundra

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the l14-day stay of Federal Rule of Bankruptcy
Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Toyota Motor credit Corporation’s motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-13988
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otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT 1S ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as a 2016 Toyota Tundra, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.



