UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Fresno Federal Courthouse
2500 Tulare Street, 5% Floor
Courtroom 11, Department A
Fresno, California

PRE-HEARING DISPOSITIONS

DAY: WEDNESDAY
DATE: JANUARY 31, 2018
CALENDAR: 1:30 P.M. CHAPTERS 11 AND 9 CASES

Each matter on this calendar will have one of three possible
designations: No Ruling, Tentative Ruling, or Final Ruling. These
instructions apply to those designations.

No Ruling: All parties will need to appear at the hearing unless
otherwise ordered.

Tentative Ruling: If a matter has been desighated as a tentative
ruling it will be called. The court may continue the hearing on the
matter, set a briefing schedule or enter other orders appropriate
for efficient and proper resolution of the matter. The original
moving or objecting party shall give notice of the continued hearing
date and the deadlines. The minutes of the hearing will be the
court’s findings and conclusions.

Final Ruling: Unless otherwise ordered, there will be no hearing on
these matters. The Ffinal disposition of the matter is set forth in
the ruling and it will appear in the minutes. The final ruling may
or may not finally adjudicate the matter. |If it is finally
adjudicated, the minutes constitute the court’s findings and
conclusions. If the parties stipulate to continue the hearing on
the matter or agree to resolve the matter in a way iInconsistent with
the final ruling, then the court will consider vacating the final
ruling only if the moving party notifies chambers before 4:00 pm at
least one business day before the hearing date: Department A-Kathy
Torres (559)499-5860; Department B-Jennifer Dauer (5659)499-5870. |IT
a party has grounds to contest a final ruling because of the court’s
error under FRCP 60 (a) (FRBP 9024) [“a clerical mistake (by the
court) or a mistake arising from (the court’s) oversight or
omission”] the party shall notify chambers (contact information
above) and any other party affected by the final ruling by 4:00 pm
one business day before the hearing.

Orders: Unless the court specifies in the tentative or final ruling
that it will issue an order, the prevailing party shall lodge an
order within 14 days of the final hearing on the matter.



1. 17-13112-A-11 IN RE: PIONEER NURSERY, LLC
FW-25

MOTION TO SELL
1-10-2018 [391]

PIONEER NURSERY, LLC/MV
PETER FEAR

Tentative Ruling

Motion: Sell Property

Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Property: personal property and equipment described in the motion
Buyer: Pioneer Nursery, Inc. (an insider of the DIP)

Sale Price: $124,600

Sale Type: Private sale subject to overbid opportunity

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 363(b)(1) of Title 11 authorizes sales of property of the
estate “other than in the ordinary course of business.” 11 U.S.C. §
363(b)(1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.
1983) (requiring business justification). Liquidation of estate
assets 1s an appropriate restructuring purpose in a Chapter 11
reorganization case. See, e.g., 11 U.S.C. § 1123(a)(5) (listing a
sale of all or part of property of the estate as a means for
implementing a Chapter 11 plan). As a result, the court will grant
the motion. The stay of the order provided by Federal Rule of
Bankruptcy Procedure 6004(h) will be waived.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-13112
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=Docket&dcn=FW-25
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=SecDocket&docno=391

2. 17-13112-A-11 IN RE: PIONEER NURSERY, LLC
FW-26

MOTION TO EMPLOY GOULD AUCTION AND APPRAISAL COMPANY AS
AUCTIONEER, AUTHORIZING SALE OF PROPERTY AT PUBLIC AUCTION
AND AUTHORIZING PAYMENT OF AUCTIONEER FEES AND EXPENSES
1-10-2018 [397]

PIONEER NURSERY, LLC/MV
PETER FEAR

Tentative Ruling

Motion: Sell Property and Employ and Compensate Auctioneer
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Property: Equipment and inventory more fully described in the motion
Sale Type: Public auction

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 363(b)(1) of Title 11 authorizes sales of property of the
estate “other than in the ordinary course of business.” 11 U.S.C. §
363(b)(1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.
1983) (requiring business justification). Liquidation of estate
assets 1s an appropriate restructuring purpose in a Chapter 11
reorganization case. See, e.g., 11 U.S.C. § 1123(a)(5) (listing a
sale of all or part of property of the estate as a means for
implementing a Chapter 11 plan). As a result, the court will grant
the motion. The stay of the order provided by Federal Rule of
Bankruptcy Procedure 6004(h) will be waived.

The debtor in possession may employ an auctioneer that does not hold
or represent an interest adverse to the estate and that is
disinterested. 11 U.S.C. 88 101(14), 327(a). The auctioneer
satisfies the requirements of 8§ 327(a), and the court will approve
the auctioneer’s employment.

Section 330(a) of Title 11 authorizes ‘“reasonable compensation for
actual, necessary services” rendered by a professional person
employed under 8 327 and “reimbursement for actual, necessary
expenses.” 11 U.S.C. § 330(a)- Reasonable compensation is
determined by considering all relevant factors. See id. §
330(a)(3). The court finds that the compensation sought is
reasonable and will approve the application.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-13112
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=Docket&dcn=FW-26
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=SecDocket&docno=397

3. 17-13112-A-11 IN RE: PIONEER NURSERY, LLC
Fw-27

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH PIONEER NURSERY, INC., KENNETH L. PURYEAR AND
HENRY P. ANDERSON, 111

1-10-2018 [403]

PIONEER NURSERY, LLC/MV
PETER FEAR

Tentative Ruling

Motion: Approve Compromise or Settlement of Controversy
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Civil minute order

Parties to Compromise: Pioneer Nursery, Inc., Kenneth L. Puryear,
Henry P. Anderson, 11, and the debtor in possession, Pioneer
Nursery, LLC

Dispute Compromised:

— Disputes relating to prepetition and postpetition amounts owed
to the non-debtor parties under a number of leases and
contracts between the debtor in possession and the non-debtor
parties, including a lease of 107.67 acres of land on which
the debtor iIn possession runs Its nursery business, a 2.32
acre parcel of land for production of pistachio seedlings, an
administrative-services contract whereby Pioneer Services,
Inc. provides administrative services to the debtor, and a
payroll agreement for payroll reimbursement.

— Disputes relating to allegations by the debtor and the
unsecured creditors committee that Puryear and/or Anderson may
have received fraudulent transfers of the debtor’s property

Summary of Material Terms: See Mot. Authorize Settlement 13-14, ECF
No. 403.

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-13112
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=Docket&dcn=FW-27
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=602938&rpt=SecDocket&docno=403

probability of success in the litigation; (ii1) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. 1d. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise that settles the
dispute described above. The compromise is reflected in the
settlement agreement attached to the motion as an exhibit. Based on
the motion and supporting papers, the court finds that the
compromise presented for the court’s approval is fair and equitable
considering the relevant A & C Properties factors. The compromise
or settlement will be approved.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The debtor in possession’s motion to approve a compromise has been
presented to the court. Having considered the motion, oppositions,
responses and replies, 1If any, and having heard oral argument
presented at the hearing,

IT 1S ORDERED that the motion is granted. The court hereby approves

the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 406.

4. 11-17165-A-11 IN RE: OAKHURST LODGE, INC., A CALIFORNIA
CORPORATI0ON

CONTINUED STATUS CONFERENCE RE: CHAPTER 11 VOLUNTARY
PETITION

6-22-2011 [1]

DONNA STANDARD

No Ruling


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=11-17165
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=450838&rpt=SecDocket&docno=1

5. 17-12389-A-11 IN RE: DON ROSE OIL CO., INC.

CONTINUED STATUS CONFERENCE RE: CHAPTER 11 VOLUNTARY
PETITION

6-22-2017 [1]

RILEY WALTER

No Ruling

6. 17-12389-A-11 IN RE: DON ROSE OIL CO., INC.
LAK-3

MOTION FOR RELIEF FROM AUTOMATIC STAY
1-11-2018 [680]

SALLYPORT COMMERCIAL FINANCE,
LLC/MV

RILEY WALTER

SCOTT SIEGEL/ATTY. FOR MV.

No Rulling


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-12389
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=600818&rpt=SecDocket&docno=1
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-12389
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=600818&rpt=Docket&dcn=LAK-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=600818&rpt=SecDocket&docno=680

