
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

January 24, 2017 at 2:00 P.M.

1. 11-39000-C-13 MARK ALVAREZ AND DAWN CONTINUED MOTION TO DETERMINE
DPC-1 LARKINS FINAL CURE AND MORTGAGE PAYMENT

Ronald Holland RULE 3002.1
10-19-16 [101]

****
Final Ruling: No appearance at the January 24, 2017 hearing is required.

-----------------------------------------------------------
 
Local Rule 9014-1(f)(1) Motion. - No hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 19, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).
Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears at the
hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to deny the motion as moot.

The Trustee brings this motion due to a mistake in processing a July 8, 2015 payment change which led
to the secured creditor holding the first deed of trust on debtors’ property. 

The Trustee did not process the payment change and made disbursements to unsecured creditors which
should have gone to the secured creditor.  The Trustee is attempting to claw back the funds paid out to unsecured
creditors. 

The Trustee brings this motion to verify the amount needed and to obtain a judicial determination of the
amount needed to cure.  To do so, the Trustee requests that the court issue a briefing schedule and after the briefing
schedule is followed and final hearing is held, issue an order determining if the default under the underlying
mortgage was cured and the amount of payment required if it has not been cured. 

Status Report

The Trustee filed a status report on December 7, 2016 indicating that the Trustee has made the payments
necessary to the creditor.  The only outstanding balance is $2,798.07 which is the responsibility of the debtors.  The
mortgage delinquency and all ongoing payments have been cured. As a result, the court will deny the motion as moot.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Determine Final Cure and Mortgage Payment filed by the Chapter
13 Trustee having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Determine Final Cure and Mortgage
Payment is denied as moot.

**** 

January 24, 2017 at 2:00 p.m.  - Page  2



2. 12-37601-C-13 ANDRE/VALERIE CARTER CONTINUED MOTION TO SELL
PGM-2 Peter Macaluso 11-28-16 [61]

****
Tentative Ruling:  The Motion to Sell Property has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee,, parties requesting special notice, and Office of the United States
Trustee on November 28, 2016. Twenty-eight days’ notice is required. That requirement was met. 

The Motion to Sell Property has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the
non-responding parties are entered. 

The Motion to Sell Property is denied.

The Bankruptcy Code permits the Chapter 13 Debtor  (“Movant”) to sell property of the estate after a noticed
hearing. 11 U.S.C. §§ 363 and 1303.  Here Movant proposes to sell the “Property” described as follows:

A.  11208 Cedar River Court, Rancho Cordova, CA.  

The proposed purchaser of the Property is Sean Tabler and Lara Tabler and the terms of the sale are the buyers will
pay $300,000.00.  Close of escrow will occur 30 days after acceptance.

The property has a first deed of trust held by Wells Fargo Bank N.A. in the amount of
$217,918.89 and a second deed of trust held by Wells Fargo Bank N.A. in the amount of $19,601.65.  The debtor
indicates that net proceeds to the debtor will total $58,788.76.  Therefore, there appears to be costs of sale in
approximate amount of $3,690.70.

 
“(f) The debtor in possession or Chapter 13 debtor may sell property
under subsection (b) or (c) of this section free and clear of any interest in
such property of an entity other than the estate, only if–

   (1) applicable nonbankruptcy law permits sale of such property free
and clear of such interest;

   (2) such entity consents;
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   (3) such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

   (4) such interest is in bona fide dispute; or

   (5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.”

11 U.S.C. § 363(f)(1).

For this Motion, the Movant has not requested that the creditor be paid with the proceeds. 
There has been no evidence of consent from Wells Fargo, and there is no indication in the motion whether the
creditor’s liens will attach to the proceeds or be satisfied by payment from the proceeds. 

Trustee’s Objection

The Trustee objects to the sale because there is no evidence of consent from Wells Fargo and
there is no ability to convey clear title absent consent. 

Discussion

The hearing was continued from January 10, 2017 to allow for the debtor to file supplemental
pleadings to provide the court and parties in interest of how the sale and escrow will be completed.  The court is
satisfied that the creditor will be paid in full through the sale. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to Sell Property filed by the Debtors having been presented
to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Debtors, are authorized to sell pursuant to 11
U.S.C. § 363(b) to Sean Tabler and Lara Tabler, the Property commonly
known as 11208 Cedar River Court, Rancho Cordova, CA, on the
following terms:

1.  The Property shall be sold to Buyer for $300,000, on the terms and conditions set forth in
the Purchase Agreement, Exhibit B, Dckt.  64.

2.  The sale proceeds shall first be applied to closing costs, real estate commissions, prorated
real property taxes and assessment, liens, other customary contractual costs and expenses
incurred in order to effectuate the sale.

3.  The Property is sold free and clear of the lien of Wells Fargo Bank, N.A., creditor asserting
a secured claim.

****
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3. 16-25101-C-13 WALTER/NELLIE KENDRICKS STATUS CONFERENCE RE: VOLUNTARY
Thomas Amberg PETITION

8-3-16 [1]

* Removed from calendar pursuant to minute order filed January 11, 2017, docket 51. *
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4. 16-25608-C-13 JILL HADDOX AND BRENDA CONTINUED MOTION TO CONFIRM
TAG-3 JORGENSEN PLAN

Aubrey Jacobsen 11-23-16 [53]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of the matter. 

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on Chapter 13
Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on November 23, 2016. 
Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy Rule
3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtors’ are delinquent $80 in plan payments under the amended plan.

Debtors’ Reply

Debtors assert that they were confused about the payments required under the new plan compared to the
previously confirmed plan and request a short continuance to January 24, 2017 to allow them to fully cure the deficiency and
proceed with the confirmation of the plan. 

Discussion

The court continued this hearing from January 10, 2017 in order to allow the debtors to fully cure the deficiency. 
The court does not have evidence that the debtors are current under the plan.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been presented to
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the court, and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied.

**** 

January 24, 2017 at 2:00 p.m.  - Page  7



5. 17-20116-C-13 RICHARD ACOSTA MOTION TO EXTEND AUTOMATIC STAY
SDH-1 Scott Hughes 1-10-17 [8]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take
up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of the
matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the motion. 
If there is opposition presented, the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on Chapter
13 Trustee, creditors, and Office of the United States Trustee on January 10, 2017. Fourteen days’ notice is required.
That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended beyond thirty
days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s first bankruptcy case
(No.  16-22395) was filed on April 15, 2016 and dismissed on November 30, 2016, for Debtor’s failure to make plan
payments. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the automatic stay end as to Debtor thirty
days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions extended
beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B). The
subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents as required by the court
without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith may be rebutted by clear
and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-Cook, 357
B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer - Interpreting the New
Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts
consider many factors - including those used to determine good faith under §§ 1307( and 1325(a) - but the two basic
issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?    

January 24, 2017 at 2:00 p.m.  - Page  8

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-20116
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=17-20116&rpt=SecDocket&docno=8


Elliot-Cook, 357 B.R. at 814-815.

Here, the debtor was unable to make payments as a result of circumstances at his work whereby a vendor decided
to push some business from 2016 to early 2017.  As a result, the debtor is confident that work will pick up and he will be
busy enough to garner sufficient funds to make plan payments.  

The chapter 13 Trustee does not oppose the motion.

Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior case for the
court to extend the automatic stay.

The motion is granted and the automatic stay is extended for all purposes, unless terminated by further order of
this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Motion is granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for all purposes, unless terminated by further order of this court.

****   
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6. 16-22719-C-13 MATTHEW JUHL-DARLINGTON MOTION TO CONFIRM PLAN
MOH-2 Michael Hays 11-30-16 [62]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 30, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A. The additional provisions of the plan call for the Internal Revenue Service to be paid a monthly
dividend of $1,000 and the Franchise Tax Board a monthly dividend of $300.  Any portion of these
priority claims that remain unpaid shall not be discharged and shall remain due and owing.  The plan
proposes to pay just $60,000 of the $176,729.50 owed to the IRS and only $18,000 of the $69,162.42
owed to the FTB.

B. Debtor proposes to fund his plan through the turnover of his community property however has not
specified which assets are community property and their value.  Furthermore, the plan lacks specific
information as to the sale of real property. 

C. Plan may not be Debtor’s best effort as the debtor has taken deductions for the payment of the IRS
and FTB claims but is not proposing to pay those claims in full.  Also, the Debtor filed an amended
schedule J that showed differences in expenses without a declaration explaining the changes. 

D. The plan fails a liquidation analysis.

E. No motion to approve attorney fees has been brought.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 

January 24, 2017 at 2:00 p.m.  - Page  11



7. 16-25522-C-13 RICHARD PATTEN MOTION TO CONFIRM PLAN
DJC-2 Diana Cavanaugh 11-25-16 [34]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 25, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $2,600 in plan payments to the Trustee. 

B.   The Debtor’s plan lists the IRS claim at $45,876.94, however an amended proof of claim filed December 6, 2016
indicates that the debt is secured in the amount of $50,079.58, priority in the amount of $36,190.96, and unsecured in
the amount of $45,028.18.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 
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8. 16-20526-C-13 JOHN COELHO AND DENISE OBJECTION TO CLAIM OF GOLDEN 1
ALF-1 LORENZ-COELHO CREDIT UNION, CLAIM NUMBER 1

James Pitner 12-9-16 [20]

****

Final  Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on December 9, 2016.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 1-1 of Golden 1 Credit Union is sustained and the
claim will be disallowed to the extent it exceeds $2,211.00.

    Debtors request that the court disallow the claim of Golden 1 Credit Union, Proof of Claim No.  1-1 (“Claim”),
Official Registry of Claims in this case. The Claim is asserted to be secured in the amount of $3,944.52. 
Objector asserts that the true arrears is $2,211.00 as a result of the arrears of $1,727.66 being due as of December
29, 2015 and the Debtors missing one more payment of $437.49 along with 6% of the payment amount which is
$26.25.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed to the extent it exceeds
$2,211.00.  The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

January 24, 2017 at 2:00 p.m.  - Page  13

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-20526
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-20526&rpt=SecDocket&docno=20


The Objection to Claim of Golden 1 Credit Union, Creditor filed in this case
by the Debtors having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 1-1 of Golden
1 Credit Union is sustained and the claim is disallowed to the extent it exceeds
$2,211.00.

****
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9. 12-21732-C-13 BRIAN/JASMINE JEW MOTION FOR COMPENSATION FOR
DCN-6 Eric Gravel ERIC J. GRAVEL, DEBTORS

ATTORNEY(S)
12-26-16 [114]

****
Final  Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on December 26, 2016. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Eric Gravel, the Attorney for the Debtors, (“Applicant”) for Brian and Jasmine Jew, (“Clients”), makes a request
for additional attorney’s fees in the amount of $926.25.  

     The period for which the fees are requested is for the period February 11, 2013 through December 26, 2016.
Applicant requests fees in the amount of $926.25

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;
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      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.
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(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed after confirmation of the plan where counsel
objected to a post-confirmation Motion to Dismiss, filed and served a Motion to Confirm a Modified Plan, and
confirmed the modified Plan.  However, counsel does not ask for that to be compensated, and instead focuses on the
5.80 hours expended in connection with the short-sale of the debtors home at the blended rate of $159.70 per hour. 

     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:
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     Fees                 $926.25
     Costs $0.00
     

     The Chapter 13 Trustee filed a statement of nonopposition.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Eric Gravel (“Applicant”),
Attorney for the Chapter 13 Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, Eric Gravel is
allowed the fees in the amount of $926.25 as a professional of the Estate.

               
****
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10. 11-33335-C-13 KEVIN/CATHERINE MATLOCK CONTINUED MOTION TO DETERMINE
DPC-1 Paul Bains FINAL CURE AND MORTGAGE PAYMENT

RULE 3002.1
10-17-16 [139]

****
Final  Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending Motion to Determine Final Cure and
Mortgage Payment Rule 3002.1, the "Withdrawal" being consistent with the opposition filed to the Motion, the court
interpreting the "Withdrawal of Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rule of Bankruptcy Procedure 9014 and 7041 for the court to dismiss without prejudice the
Motion to Determine Final Cure and Mortgage Payment Rule 3002.1, and good cause appearing, the court dismisses
without prejudice the Chapter 13 Trustee's Motion to Determine Final Cure and Mortgage Payment Rule
3002.1.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

A Motion to Determine Final Cure and Mortgage Payment Rule 3002.1 having
been filed by the Chapter 13 Trustee, the Chapter 13 Trustee having filed an ex parte motion
to  dismiss the Motion without prejudice pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rules of Bankruptcy Procedure 9014 and 7041, dismissal of the Motion
being consistent with the opposition filed, and good cause appearing,

IT IS ORDERED that the Motion to Determine Final Cure and Mortgage
Payment Rule 3002.1 is dismissed without prejudice.

****
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11. 16-22838-C-13 CHARLES/HARU GARRETT OBJECTION TO CLAIM OF BANK OF
ALF-1 James Pitner AMERICA, N.A.

12-8-16 [24]
Also #12

****

Tentative  Ruling:  The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 3007-1 Objection to Claim - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on December 8, 2016.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
responding parties and other parties in interest are entered. 

The Objection to Proof of Claim Number 6-1 of Bank of America, N.A. is continued to
March 7, 2017 at 2:00 p.m..

    Debtors request that the court reduce the arrearage portion of Bank of America’s claim number 6-1 to $0 as the
debtors are currently paying the arrears outside of the plan.  The debtors assert that the original arrears amount of
$1,413.09 has been paid off in the amount of $1,339.11 leaving just $73.98 which will be paid off in February
2017. 

    Bank of America responded to the objection and requests that the court overrule the objection on the basis that
it is entitled to its arrears.

    The court is mindful that arrears must be paid off and that amending the claim to reflect $0 in arrears is
improper at this time.  As a result, the court will continue this hearing until after the arrears have been paid off
and will look to see if the creditor continues to move for sustaining the objection at that time.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Objection to Claim of Golden 1 Credit Union, Creditor filed in
this case by the Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 6-1
of Bank of America, N.A. is continued to March 7, 2017 at 2:00 p.m.

****
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12. 16-22838-C-13 CHARLES/HARU GARRETT OBJECTION TO NOTICE OF
ALF-2 James Pitner POSTPETITION MORTGAGE FEES,

EXPENSES, AND CHARGES
12-8-16 [29]

****
Final  Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Notice of Postpetition Mortgage Fees, Expenses, and Charges - No Opposition
Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Notice of Postpetition Mortgage Fees,
Expenses, and Charges and supporting pleadings were served on the Creditor, Debtor, Debtor’s Attorney,
Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on December 8,
2016.  28 day’s notice is required.  That requirement is met.

     The Objection to Notice of Postpetition Mortgage Fees, Expenses, and Charges has been set for hearing on the
notice required by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the respondent and other parties in
interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(b)(1)(A) is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468
F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest
are entered.  Upon review of the record there are no disputed material factual issues and the matter will be
resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Objection to Notice of Postpetition Mortgage Fees, Expenses, and Charges by Bank of
America, N.A. is sustained and the fees are reduced to $0.

    Debtors object to fees claimed in the Notice of Postpetition Mortgage Fees, Expenses, and Charges by Bank of
America, N.A. on the basis that Bank of America did not include any itemization of the billing rate, time, or work
performed and that the fees requested were unreasonable given the circumstances. 

Based on the evidence before the court, the Notice of Postpetition Mortgage Fees, Expenses, and
Charges contains unsupported fees which will be reduced to $0.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Golden 1 Credit Union, Creditor filed in this case
by the Debtors having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Notice of Postpetition Mortgage Fees,
Expenses, and Charges of Bank of America, N.A. is sustained and the fees are reduced to
$0.

****
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13. 16-23745-C-13 SCOTT/MELANIE MACKNIGHT MOTION TO CONFIRM PLAN
FF-2 Nekesha Batty 11-30-16 [54]

****

Final Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 30, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a statement of non-opposition.

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtors
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted, Debtor’s Chapter 13
Plan filed on November 30, 2016 is confirmed, and counsel for the
Debtors shall prepare an appropriate order confirming the Chapter
13 Plan, transmit the proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the Chapter 13 Trustee will
submit the proposed order to the court.

**** 
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14. 16-27446-C-13 CLORIA SMITH AMENDED OBJECTION TO
DPC-1 Christian Younger CONFIRMATION OF PLAN BY DAVID

P. CUSICK
12-21-16 [18]

DEBTOR DISMISSED: 12/21/2016

****
Final Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 30, 2016. Forty-two days’ notice is required. That requirement was met. 

The Objection to Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
respondent and other parties in interest are entered.  Upon review of the record there are no disputed material factual
issues and the matter will be resolved without oral argument.  The court will issue its ruling from the parties’
pleadings.

The court’s decision is to overrule the Objection as moot. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor failed to appear the Meeting of Creditors. 

The case was dismissed on December 21, 2016.  As a result, the objection is moot.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the of Plan is
overruled as moot.

****
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15. 11-41247-C-13 KAREN WALKER-PUGH MOTION TO APPROVE LOAN
PGM-8 Peter Macaluso MODIFICATION

12-15-16 [192]

****
Final Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on December 15, 2016.
Twenty-eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by the Debtor seeks court approval for
Debtor to incur post-petition credit.  Ocwen Loan Servicing, LLC ("Creditor"), whose claim the plan provides for
in Class 4, has agreed to a loan modification which will reduce Debtor's mortgage payment to $2,373.79 a month
plus escrow payment of $927.00. 

The Motion is supported by the Declaration of Karen D. Walker-Pugh.  The Declaration
affirms Debtor's desire to obtain the post-petition financing and provides evidence of Debtor's ability to pay this
claim on the modified terms.

This post-petition financing is consistent with the Chapter 13 Plan in this case and Debtor's
ability to fund that Plan.  There being no objection from the Trustee or other parties in interest, and the motion
complying with the provisions of 11 U.S.C. § 364(d), the Motion to Approve the Loan Modification is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Approve the Loan Modification filed by [name of
movant] having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the court authorizes the Debtor to amend the
terms of the loan with Ocwen Loan Servicing, LLC, which is
secured by the real property commonly known as 10305 Cavalletti
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Drive, Sacramento, California, on such terms as stated in the
Modification Agreement filed as Exhibit A in support of the Motion,
Dckt.  195.

****
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16. 15-21848-C-13 JOHN/JACLYN LABARBERA CONTINUED MOTION TO MODIFY PLAN
DBL-2 Bruce Dwiggins 11-29-16 [89]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 29, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition
having been filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that
disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance,
opposition to the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the
following reasons:

A.  Trustee calculates that the plan will complete in 71 months.  This appears to be due to mortgage increases in
January of 2017 and 2018 where Debtors will make increased mortgage payments.

B.  Debtors filed amended schedules with no explanation for the numerous changes in expenses.  Of note, the
original schedules indicated that debtors had three dependents, but the amended schedules indicate that the
debtors have zero dependents.

C.  The original plan proposed to pay creditor Country Fields Estates HOA $2,000 over the course of the plan,
but the amended plan excludes this creditor.

D.  The plan states that debtors are current on plan payments, but the Trustee asserts that debtors have been
delinquent since August 2015 in the approximate amount of $1,801.00.

The secured creditor U.S. Bank, N.A. also filed an objection to motion to confirm for the
following reasons:

A.  The creditor asserts that the plan is not filed in good faith as the debtors do not generate sufficient income to
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fund a plan and the pre-petition arrears have been reduced by only $1,000 over the past 15 months. 

B.  Debtors are unable to make all the payments under the plan.

C.  Debtors do not make enough to fund a plan and are relying upon contributions.

Debtors’ Reply

Debtors reply as follows:

A.  Debtors assert that expenses have changed.

B.  Debtors have 3 children living with them.

C.  The debtors parents have filed a declaration indicating their intention to help with payments.

D.  Counsel asserts that the plan will complete in 60 months regardless of the mortgage increases.

E.  Counsel requests that this be continued to January 24, 2017.

The court finds that there are a number of changes that need to be made to the plan, and
continued this hearing to allow for debtors’ counsel to make the necessary amendments and to see if those
amendments overcome the objections to confirmation.  Nothing has been filed since the previous hearing.  As a
result, the court will not confirm the plan. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the
Proposed Chapter 13 Plan is not confirmed.

**** 
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17. 16-26449-C-13 MARA STILES MOTION TO CONFIRM PLAN
CK-1 Catherine King 12-7-16 [33]

****

Final Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 7, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Chapter 13 Trustee filed a statement of non-opposition. 

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on December 7, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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18. 16-27451-C-13 ANITA RUSSELL OBJECTION TO CONFIRMATION OF
DPC-1 Jamil White PLAN BY DAVID P. CUSICK

12-21-16 [21]
Also #19
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 21, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response
or opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan will not complete in 60 months, instead it will take far longer.  In particular, the claim filed by Equitable
Enterprises, Inc.  and the claim filed by Sierra Foothills Properties, LLC have matured prior to the debtor filing the
voluntary petition.  As a result, they have been misclassified in the plan. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and
the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is
sustained and the proposed Chapter 13 Plan is not confirmed.

****
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19. 16-27451-C-13 ANITA RUSSELL OBJECTION TO CONFIRMATION OF
MAS-1 Jamil White PLAN BY SIERRA FOOTHILL

PROPERTIES, LLC
12-22-16 [25]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement
of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 22, 2016.  Twenty eight days’ notice is required.  That requirement is
met.

The Objection to Plan has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to sustain the Objection. 

Creditor Sierra Foothill Properties, LLC opposes confirmation of the Plan on the basis that the plan fails
to include payments on two fully secured claims of Sierra’s. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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20. 15-27153-C-13 D JACK MOTION FOR COMPENSATION BY THE
15-2241 GLM-5 LAW OFFICE OF SPROUL TROST, LLP
HOLLAWAY ET AL V. CUSICK ET AL FOR GREGORY L. MAXIM,

PLAINTIFF'S ATTORNEY(S)
Also #21 12-14-16 [120]

****
Tentative Ruling:  The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address
the issues identified in this tentative ruling and such other issues as are necessary and appropriate to the
court’s resolution of the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served
on Debtor and Debtor’s Attorney on December 14, 2016. Twenty eight days’ notice is required.  That
requirement is met.

The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion
at the hearing. If it appears at the hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g)

The Motion for Allowance of Professional Fees is granted.

                                   
     Plaintiffs, Linda and James Hollaway request attorneys fees in the amount of $100,625.00 after having
prevailed in an adversarial proceeding against Defendant D.  Brent Jack pursuant to Eastern District Local
Rule 293 and Federal Rule of Civil Procedure 54.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to Local Rule 293:

(a) Time for Application. Motions for awards of attorneys' fees to prevailing parties pursuant to statute shall be filed
not later than twenty-eight (28) days after entry of final judgment. Such motions are governed by L.R. 230 for notice,
opposition, reply, and decision. See also Fed. R. Civ. P. 54(d), 58. 

(b) Matters to be Shown. All motions for awards of attorneys' fees pursuant to statute shall, at a minimum, include
an affidavit showing: 
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(1) that the moving party was a prevailing party, in whole or in part, in the subject action, and, if the party prevailed
only in part, the specific basis on which the moving party claims to be a prevailing party; 

(2) that the moving party is eligible to receive an award of attorneys' fees, and the basis of such eligibility; 

(3) the amount of attorneys' fees sought; 

(4) the information pertaining to each of the criteria set forth in (c); and 

(5) such other matters as are required under the statute under which the fee award is claimed.
 
(c) Criteria for Award. In fixing an award of attorneys' fees in those actions in which such an award is appropriate,
the Court will consider the following criteria: 

(1) the time and labor required of the attorney(s); 

(2) the novelty and difficulty of the questions presented; 

(3) the skill required to perform the legal service properly; 

(4) the preclusion of other employment by the attorney(s) because of the acceptance of the action; 

(5) the customary fee charged in matters of the type involved; 

(6) whether the fee contracted between the attorney and the client is fixed or contingent; 

(7) any time limitations imposed by the client or the circumstances;

(8) the amount of money, or the value of the rights involved, and the results obtained;

(9) the experience, reputation, and ability of the attorney(s);

(10) the “undesirability” of the action;

(11) the nature and length of the professional relationship between the attorney and the client;

(12) awards in similar actions; and

(13) such other matters as the court may deed appropriate under the circumstances.

Here, Plaintiffs are the prevailing party as they were specifically found to be the prevailing party to the
arbitration proceeding, won attorney’s fees in the arbitration proceeding, the Superior Court upheld the
arbitrator’s conclusions in 2014, the Superior Court 2016 judgment explicitly labels the Plaintiffs as the
prevailing party., and the Plaintiffs were the prevailing party in the adversary proceeding. 

Plaintiffs assert that they are eligible to receive an award of attorney’s fees under both the Elder Protection
Act and the Parties’ Contract. 

Plaintiffs include an accounting of the total work performed in support of their request for $100,625.00 in
attorney’s fees. 

Finally, Plaintiffs address each of the 13 criteria outlined in Local Rule 293.
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Opposition

Attorney for the Defendant opposes the motion on the basis that the Plaintiffs have shown no
statutory authority for the award of attorney fees which is applicable to the determination of
dischargeability of Plaintiffs’ Judgment.  Defendant asserts that any attorney fees pursuant to the
contract between the parties are inapplicable because a contractual fee clause cannot be invoked in
adversarial proceedings regarding § 523 or § 727 citing a case without a full citation.  Defendant asserts
that the Elder Protection Act is inapplicable because the action was based upon dischargeability not
upon the Welfare and Institution Code. 

Discussion

Plaintiff argues that counsel is entitled to attorney’s fees under either the Elder Protection Act and/or
the Parties’ Contract.  Defendant contends that neither are sufficient for an award of attorney’s fees. 

No attorney fees could be won in a non-bankruptcy forum on the Elder Protection Act because this
action is a nondischargeability action, not an action on the Welfare and Institution Code.

Defendant’s contention that attorney fees pursuant to a contract are inapplicable because the contract
was extinguished after a judgment was rendered in a District Court is unfounded.  The issue becomes
whether the contractual provision “in the event the Owners bring suit for disputes arising from or
related to this Agreement (in lieu of settling through arbitration), Owner agrees to pay all attorneys fees
that arise from said action” would function to allow the Plaintiffs to recover attorney’s fees for the time
spent litigating the dischargeability status of the arbitration award founded on the breach of contract by
Defendant.

In re STNL Corporation, 671 F.3d 826 (9th Cir.  2009) held that a creditor is allowed to include in its
proof of claim attorneys’ fees incurred postpetition that were authorized by a prepetition contract. 
Similarly, the old rule that attorneys’ fees provisions in a contract were inapplicable in formal
bankruptcy proceedings has been overturned in the 9th circuit.  Travelers Casualty & Surety Co.  of
America v.  Pacific Gas & Co., 127 S.Ct.  1199 (2007).  Plaintiff is entitled to fees incurred in
prosecuting the dischargeability action that is a direct result of the arbitration award concerning the
contract. 

The court has reviewed the Plaintiff’s thorough billing chart and considers the fees in the amount of
$100,625.00 to be reasonable after a comprehensive review of the 13 factors specified in Local Rule
293. 

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Plaintiffs Linda and James
Hollaway having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing, Plaintiffs are allowed fees in
the amount of $100,625.00 as a prevailing party under Local Rule 293.

****
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21. 15-27153-C-13 D JACK CONTINUED MOTION FOR
15-2241 WW-2 COMPENSATION BY THE LAW OFFICE
HOLLAWAY ET AL V. CUSICK ET AL OF WOLFF AND WOLFF FOR MARK A.

WOLFF, DEFENDANTS' ATTORNEY
11-22-16 [100]

****
Tentative Ruling:  The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address
the issues identified in this tentative ruling and such other issues as are necessary and appropriate to the
court’s resolution of the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served
on Debtor and Debtor’s Attorney on November 22, 2016.  Twenty eight days’ notice is required.  That
requirement is met.

The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion
at the hearing. If it appears at the hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g)

The Motion for Allowance of Professional Fees is denied.

                                   
     Mark A.  Wolff, Attorney for Debtor, (“Applicant”) for D.  Brent Jack, (“Clients”), makes a motion to
assess costs after trial

    Mr.  Wolff contends that between August 3, 2016 and November 17, 2016 he incurred $26,285.00 in fees
and $378.50 in costs for work completed in the trial held in the adversary proceeding to determine the
dischargeability of certain debts. 

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to Federal Rules of Civil Procedure 68, as incorporated by Federal Rules of Bankruptcy
Procedure 7068,

(a) At least 14 days before the date set for trial, a party defending against a claim may serve on an
opposing party an offer to allow judgment on specified terms, with the costs then accrued.  If, within 14 days
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after being served, the opposing party serves written notice accepting the offer, either party may then file the
offer and notice of acceptance, plus proof of service.  The clerk must then enter judgment.

(b) An unaccepted offer is considered withdrawn, but it does not preclude a later offer.  Evidence
of an unaccepted offer is not admissible except in a proceeding to determine costs.

(c) When one party’s liability to another has been determined but the extent of liability remains
to be determined by further proceedings, the party held liable may make an offer of judgment.  It must be
served within a reasonable time–but at least 14 days–before the date see for a hearing to determine the extent
of liability. 

(d) If the judgment that the offeree finally obtains is not more favorable than the unaccepted
offer, the offeree must pay the costs incurred after the offer was made.

Judgment Award

Prior to the November 9, 2016 trial, Defendant D.  Jack made an offer of judgment in the amount
of $150,000 to the Plaintiff Hollaways.  The Hollaways did not accept the offer. In the trial held on
November 9, 2016, and concluded on November 16, 2016, the court entered a judgment that stated that the
arbitration award against Defendant D.  Jack was excepted from dischargeable.

Plaintiff asserts that the amount excepted from discharge is $149,800.56, as that was the amount
that the arbitrator found D.  Jack must return to the Hollaways.  However, the arbitration award also
specified that D.  Jack must pay prejudgment interest on the sum of $126,826 running at the legal rate from
May 2013 until paid and attorneys fees in the amount of $113,980.40.

As a result, Plaintiff’s offer of judgment is not more favorable than the actual award granted to
the Hollaways.  Additionally, the court notes that the Plaintiff has offered no statutory basis for the granting
of a fee award under any applicable statutes. 

Opposition

Attorney for the Hollaways object to the fee application.  Mr.  Wolff contended that because he
offered a settlement amount greater than the amount actually awarded to the Hollaways, they must pay his
legal costs for the trial in the adversary proceeding.  Defendants assert that the amount offered by Mr.  Wolff
was not actually greater than the award won during the trial.  Additionally, Mr.  Wolff has offered no
evidence that the attorney fees are reasonable or what he did to earn them.  The court notes that the entire
arbitration award is excepted from discharge, including not only the $149,800.56 but also the prejudgment
interest on the sum of $126,826 and attorney’s fees in the amount of $113,980.40.

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

     The Motion for Allowance of Fees and Expenses filed by Mark Wolff is denied.
****
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22. 16-25754-C-13 JONATHAN LEON AND IVONE MOTION TO CONFIRM PLAN
TOG-1 HURTADO 12-9-16 [28]

Thomas Gillis

****

Final Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 9, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a non-opposition to the motion.

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on December 9, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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23. 16-27454-C-13 ROBERT/DONNA DECELLE OBJECTION TO CONFIRMATION OF
DPC-1 Richard Jare PLAN BY DAVID P. CUSICK

12-21-16 [24]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 21, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan is not the Debtors’ best effort.  There are a number of issues on forms.  First, Debtors’ filed an amended
Form 122C-2 that lists $310 on Line 43 but does not include paystubs covering the applicable period for the Trustee
to have enough information to ascertain the truth of the statement.  The Debtors have not filed tax returns and has
indicated that total taxes are $1,694.34 when their Federal Tax Return shows $6,544.00 in federal taxes were paid in
2015. 

B.   The Trustee does not believe that the Debtors can make the payments or comply with the plan.  The most recent
Earnings Statement show a year to date gross pay (as of December 21, 2016) of $39,196.05.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
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and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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24. 16-26759-C-13 LEONARDO/RAAMI BERGADO MOTION TO CONFIRM PLAN
BLG-3 Chad Johnson 11-22-16 [19]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 28, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Plan.

The Trustee does not oppose confirmation of the plan.

Creditor, Wells Fargo Bank, N.A. opposes confirmation on the basis that the plan fails to provide for a
cure of Creditor’s pre-petition claim in full and the Debtor lacks adequate disposable income to fund the Chapter 13
plan proposed.  Creditor is being treated as a Class 4 claim, yet Class 4 claims are not in default.  Creditor
additionally asserts that the plan is not feasible because the Debtors intend to receive financial help from third parties
without introducing valid evidence in the form of a declaration as to the willingness to make payments by the third
party.  Finally Creditor asserts that the plan does not contemplate the contribution of all of the Debtors’ disposable
income.

Debtors’ Reply

Debtors reply that (1) Creditor is treated in Class 4 pursuant to an ongoing loan modification whereby the 
Debtors will have cured the arrears by the end of January.  Therefore, the Creditor will no longer have a claim in
default and can be treated under Class 4.  (2) Debtors indicate that they have been receiving funds from their children
who have been supporting them for months prior to filing the case.  (3) Debtors indicate that the disposable income
listed is after the expense of the Creditor’s ongoing payment as provided in the trial plan, so the arrears are being
dealt with irrespective of the amount of disposable income.  Finally (4) Debtors indicate that they have proposed a
100% distribution. 

As a result, the plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is granted and the Chapter 13
Plan filed by the Debtors on November 22, 2016 is confirmed. and counsel for the Debtor
shall prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

**** 
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25. 11-43271-C-13 CORINNE SAUVE MOTION TO COMPROMISE
PJR-20 Philip Rhodes CONTROVERSY/APPROVE SETTLEMENT

AGREEMENT WITH HSBC BANK USA,
N.A., OCWEN LOAN SERVICING,
LLC, SELECT PORTFOLIO
SERVICING, INC., ET AL.
12-20-16 [422]

****

Tentative Ruling:  
The Motion to Approve Compromise has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on December 20, 2016.  28 days’ notice is required.  That requirement is met.

The Motion For Approval of Compromise has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties in interest are entered. 

The Motion For Approval of Compromise is granted.

Debtor, Corinne Sauve, (“Movant”) requests that the court approve a compromise and settle
competing claims and defenses with HSBC Bank USA, N.A., Ocwen Loan Servicing, LLC, Select Portfolio
Servicing, Inc., Specialized Portfolio Servicing, Inc., and U.S. Bank, N.A. (“Settlors”). The claims and disputes to be
resolved by the proposed settlement are those at issue in the adversary proceeding number 15-02248 surrounding the
attempts by the debtor to obtain a loan modification. 

     Movant and Settlors have resolved these claims and disputes, subject to approval by the court on the following
terms and conditions summarized by the court:

A.  The debtor has agreed to waive and release any prior claims related against the loan holder
and the loan servicers resulting from the servicing.  The debtor has also agreed that the original loan documents
together with the written modification made in December 2013 governs the repayment of her loan on her primary
residence.

B.  The loan holder and loan servicers have provided the debtor with a fully-executed copy of
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the written loan modification agreement enforceable against the loan holder.  In addition, the defendants have agreed
to pay $11,500 of the attorneys’ fees incurred in prosecuting the adversary proceeding to the debtor’s attorney. 

DISCUSSION

     Approval of a compromise is within the discretion of the court. U.S. v. Alaska Nat’l Bank of the North (In re
Walsh Construction), 669 F.2d 1325, 1328 (9th Cir. 1982).  When a motion to approve compromise is presented to
the court, the court must make its independent determination that the settlement is appropriate.  Protective Committee
for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-425 (1968). In evaluating
the acceptability of a compromise, the court evaluates four factors:

1. The probability of success in the litigation;

2. Any difficulties expected in collection;

3. The complexity of the litigation involved and the expense, inconvenience and delay
necessarily attending it; and

4. The paramount interest of the creditors and a proper deference to their reasonable views.

In re A & C Props., 784 F.2d 1377, 1381 (9th Cir. 1986); In re Woodson, 839 F.2d 610, 620 (9th Cir. 1988).

     The compromise will allow for the adversary proceeding 15-02248 to be closed. 

Probability of Success

There would have been considerable litigation around the debtor’s attempt to obtain a fully signed loan modification.
Debtor believes she would have prevailed in the litigation but it would have taken extensive discovery.  The
settlement resolves the litigation by providing a fully signed loan modification.

Difficulties in Collection

This would not have been an issue.

Expense, Inconvenience and Delay of Continued Litigation

This was not a particularly complex issue but it did involve a large investigation of the facts which would have taken
extensive time and expense. 

Paramount Interest of Creditors

     Compromise will have no impact on the general unsecured creditor.  However, the litigation does affect the
debtor’s ability to close her chapter 13 bankruptcy and improves the relations between her and her primary home
lender.

     Upon weighing the factors outlined in A & C Props and Woodson, the court determines that the compromise is in
the best interest of the creditors and the Estate.  The motion is granted.

The court shall issue a minute order substantially in the following form  holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Motion to Approve Compromise filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion to Approve Compromise between
the debtor and HSBC Bank USA, N.A., Ocwen Loan Servicing, LLC,
Select Portfolio Servicing, Inc., Specialized Portfolio Servicing, Inc., and
U.S. Bank, N.A., as detailed in the Motion to Approve Compromise,
Dckt.  422, is granted.

****
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26. 16-27279-C-13 JACK/REBECCA ELDER OBJECTION TO CONFIRMATION OF
DPC-1 Patricia Wilson PLAN BY DAVID P. CUSICK

12-22-16 [16]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 22, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtors have not proven the plan is proposed in good faith.  Debtor purchased a car 31 days pre-petition,
theoretically using funds from a car sold to make the down payment.  The contract reflects a deferred down payment
of $1,600.  Debtor received $12,933.43 from the sale of his older vehicle.  It is unclear where the rest of the funds
are.  Additionally, the Debtor has an open and pending chapter 7 case. 

B.  The plan may not be the Debtors best efforts.  The plan lists expected income of $5,000 between disability and
contract work.  However, the Debtor has applied to disability and is expected to receive $6,500 from disability per
month for 24 months. 

C.  The plan attempts to modify a secured debt yet provides no verification that the creditor has agreed to this
treatment. 

Debtors’ Response

Debtor attempts to respond to all arguments by the Trustee.  However, the Debtor shows only that (a) the
money has been spent from the sale of his car, (b) the Debtor no longer knows if he will immediately go on disability,
and (c) the Debtor asserts that a stipulation will be filed with the court indicating the acceptance of the treatment of
Mark and Tera Shamia, secured creditors. 
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At this time, the court does not have the evidence required to confirm a plan. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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27. 16-22681-C-13 KRISTINE SCHARER MOTION FOR COMPENSATION FOR
SDW-3 Harry Roth SELWYN D. WHITEHEAD, SPECIAL

COUNSEL
12-7-16 [92]

****
Final  Ruling: No appearance at the January 24, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on December 7, 2016. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Selwyn D.  Whitehead, the Attorney for Debtor, (“Applicant”) for Kristine Scharer, (“Client”), makes a first and
final fee application in this case.  

     The period for which the fees are requested is for the period July 29, 2015 through July 18, 2016.  Applicant
requests fees in the amount of $13,500.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;
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      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
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debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for prosecuting the Debtor’s adversary proceeding against Wells Fargo.  Applicant
asserts that her agreement with the Client was such that she would receive payment only if the Debtor were to obtain
a recovery.  The Applicant capped her fees at $13,500 in order to allow for a meaningful recovery for the Client. 
Applicant charged $350 per hour and worked 38.85 hours.

     Total Hours: 38.85 hours in attorney services.           
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     Applicant is allowed, and the court authorizes the disbursement of, the following amounts as compensation to this
professional in this case:

     Fees                 $13,500

     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 99.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Selwyn D. Whitehead
(“Applicant”), Attorney for the Chapter 13 Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,
Selwyn D. Whitehead is allowed the fees in the amount of $13,500.00 as a professional of
the Estate.

               
****
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28. 16-25591-C-13 DAVID/WENDY CHEW MOTION TO CONFIRM PLAN
JSO-1 Jeffrey Ogilvie 12-5-16 [30]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 5, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtors failed to properly complete the means test.  Debtor lists rental income of $900.00 per month in the
Statement of Current Monthly Income, yet deducts rental expenses of $940.00 per month. 

Debtors’ Reply

Debtors reply that they have filed an Amended Schedule I and J to address their current monthly income.
Debtors also filed an Amended Means Test.

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is granted and the Chapter 13
Plan filed by the Debtors on December 5, 2016 is confirmed. and counsel for the Debtor shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so approved, the Chapter 13 Trustee
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will submit the proposed order to the court.

**** 
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