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UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Modesto, California

December 22, 2008 at 3:00 p.m.

1. 08-92109-A-13G CHARLES/ODELIA VA’A HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-5-08  [18]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

2. 08-91513-A-13G JOE/SOPHIA HOWARD HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-4-08  [55]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $155.72 as required
by the proposed plan.  The foregoing has resulted in delay that is prejudicial
to creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

Also, this case was filed on July 28, 2008.  The debtor proposed a plan within
the time required by Fed. R. Bankr. P. 3015(b) but was unable to confirm it. 
The court sustained the trustee’s objection to confirmation at a hearing on
November 24.  The debtor thereafter failed to promptly propose a modified plan
and set it for a confirmation hearing.  This fact suggests to the court that
the debtor either does not intend to confirm a plan or does not have the
ability to do so.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(5).

3. 08-91817-A-13G JOSE FELIX AND HEARING - MOTION FOR
RDG #3 ROSALINDA MUNOZ ORDER OF DISMISSAL 

12-5-08  [40]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $3,900 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).
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4. 08-92220-A-13G DAVID/KIMBERLY LOVELAND HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-13-08  [12]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

5. 08-91621-A-13G EDDIE/YVONNE HALL HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-8-08  [22]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $647.56 as required
by the proposed plan.  The foregoing has resulted in delay that is prejudicial
to creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

6. 05-91123-A-13G PORFIRIO/JUANITA RUBALCAVA HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-5-08  [33]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The trustee’s Notice of Filed Claims was filed and served on December 16, 2005. 
That notice advised the debtor that the City of Modesto had filed a priority
claim that was not provided for in the confirmed plan.  The failure to provide
payment in full of this claim violates 11 U.S.C. § 1322(a)(2).

The debtor failed to reconcile the plan with this claim, either by filing and
serving a motion to modify the plan to provide for the claim, or by objecting
to the claim.  This is required by section 1322(a)(2).  See In re Kincaid, 316
B.R. 735 (Bankr. E.D. Cal. 2004).  The General Order, which is incorporated
into the plan, required:

“If the Notice of Filed Claims includes allowed claims which are not provided
for in the chapter 13 plan, or which will prevent the chapter 13 plan from
being completed timely, the debtor shall file a motion to amend or modify the
chapter 13 plan, along with any valuation and section 522(f) motions not
previously filed, in order to reconcile the chapter 13 plan and the filed
claims with the requirements of the Bankruptcy Code.  These motions shall be
filed and served no later than 120 days after service by the Trustee of the
Notice of Filed Claims and set for hearing by the debtor on the earliest
available court date.”

The 120-day period to modify the plan has expired without a modification of the
plan.  Therefore, by failing to modify the plan the debtor has breached the
confirmed plan and has failed to comply with section 1322(a)(2).  This is cause
for dismissal.  See 11 U.S.C. § 1307(c)(1) & (c)(6).
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7. 08-92129-A-13G DANIEL HERMAN HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-5-08  [16]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to commence making plan payments and has not paid
approximately $1,707 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(4).

8. 08-91332-A-13G RICHARD/TONI ZUK HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-8-08  [64]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $4,700 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

9. 08-92233-A-13G KENNETH/DINA LAWRENCE HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-13-08  [10]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

10. 08-92436-A-13G GARY/CHRISTINE CHAIDEZ HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-3-08  [10]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

11. 08-92337-A-13G RAMON GARCIA HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-21-08  [9]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be dismissed because it is moot.

The petition was filed on October 31.  The debtor has not filed any schedules
or statements required by 11 U.S.C. § 521(a)(1).  The time to file those
documents expired on November 15.  See Fed. R. Bankr. P. 1007(c).

Further, when schedules and statements are not filed by the 45  day of a case,th
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the case is automatically dismissed on the 46  day.  See 11 U.S.C. §th

521(i)(1).  In this case, the 45  day was December 15.  The schedules andth

statements were not filed on or before the 45  day.  Thus, on December 16, theth

petition was automatically dismissed.

Despite dismissing the trustee’s motion as moot, the court will deem the motion
to be a request by a party in interest for an order confirming the prior
automatic dismissal of the petition.  See 11 U.S.C. § 521(i)(2).  The trustee
shall lodge a proposed order.

12. 08-92041-A-13G DONALD/CAROL DAVIS HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-8-08  [26]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $1,170 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

13. 04-91044-A-13G PHILLIP/KANDIS SCHMIDT HEARING - MOTION FOR
RDG #3 ORDER OF DISMISSAL 

12-5-08  [113]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The trustee’s Notice of Filed Claims was filed and served on October 28, 2004. 
That notice advised the debtor that Fireside Thrift had filed a secured claim
that was not provided for in the confirmed plan.

The debtor failed to reconcile the plan with this claim, either by filing and
serving a motion to modify the plan to provide for the claim, or by objecting
to the claim.  See In re Kincaid, 316 B.R. 735 (Bankr. E.D. Cal. 2004).  The
General Order, which is incorporated into the plan, required:

“If the Notice of Filed Claims includes allowed claims which are not provided
for in the chapter 13 plan, or which will prevent the chapter 13 plan from
being completed timely, the debtor shall file a motion to amend or modify the
chapter 13 plan, along with any valuation and section 522(f) motions not
previously filed, in order to reconcile the chapter 13 plan and the filed
claims with the requirements of the Bankruptcy Code.  These motions shall be
filed and served no later than 120 days after service by the Trustee of the
Notice of Filed Claims and set for hearing by the debtor on the earliest
available court date.”

The 120-day period to modify the plan has expired without a modification of the
plan.  Therefore, by failing to modify the plan the debtor has breached the
confirmed plan.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(6).
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14. 08-91853-A-13G KEVIN/REBECCA SCHLITZ HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-8-08  [39]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to commence making plan payments and has not paid
approximately $4,790 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(4).

15. 08-91758-A-13G ROBERT OTTE HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-5-08  [25]

Final Ruling: The motion will be dismissed as moot.  The case was previously
converted from chapter 13 to chapter 7.

16. 08-92165-A-13G MICHELE GREENE HEARING - MOTION FOR
RDG #3 ORDER OF DISMISSAL 

12-5-08  [31]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to commence making plan payments and has not paid
approximately $552 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(4).

17. 08-92465-A-13G BEATRICE SOLORIO HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-5-08  [12]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

18. 08-92466-A-13G TAMMY WESTBROOK AND HEARING - MOTION FOR
RDG #1 TERRY BOSTIC ORDER OF DISMISSAL 

12-5-08  [12]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

11 U.S.C. § 521(a)(1), Fed. R. Bankr. P. 1007(b) & (c), and Fed. R. Bankr. R. 
3015(b) required that the debtor file schedules of assets and liabilities, a
schedule of current income and expenditures, a schedule of executory contracts,
a statement of current monthly income, and a proposed plan no later than 15
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days after the filing of the petition.  The 15-day period has expired without
any of these documents being filed.  By failing to timely file these documents,
the debtor has delayed the prosecution of the case to the detriment of
creditors.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1).

19. 08-91770-A-13G GINA CHATTO HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-4-08  [43]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

20. 08-91970-A-13G GEORGE SANCHEZ HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-8-08  [23]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $1,550 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

21. 08-92476-A-13G JERRY FREY HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

12-5-08  [9]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

22. 05-92082-A-13G MICHAEL KEVORKIAN HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

11-25-08  [32]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $1,630 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).

Also, the debtor has materially breached the plan by incurring debt in excess
of $1,000 in violation of the terms of the plan.  The plan provides: “Debtor
shall not incur aggregate new debt exceeding $1,000 without first obtaining
court authorization . . . .”  This material breach of the confirmed plan is
cause for dismissal.  See 11 U.S.C. § 1307(c)(6).
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23. 08-92282-A-13G RODRIGO RAMIREZ HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-21-08  [14]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be dismissed because it is moot.

The petition was filed on October 24.  The debtor has not filed any schedules
or statements required by 11 U.S.C. § 521(a)(1).  The time to file those
documents expired on November 8.  See Fed. R. Bankr. P. 1007(c).

Further, when schedules and statements are not filed by the 45  day of a case,th

the case is automatically dismissed on the 46  day.  See 11 U.S.C. §th

521(i)(1).  In this case, the 45  day was December 8.  The schedules andth

statements were not filed on or before the 45  day.  Thus, on December 9, theth

petition was automatically dismissed.

Despite dismissing the trustee’s motion as moot, the court will deem the motion
to be a request by a party in interest for an order confirming the prior
automatic dismissal of the petition.  See 11 U.S.C. § 521(i)(2).  The trustee
shall lodge a proposed order.

24. 08-92384-A-13G JOSE FUENTES HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-21-08  [11]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

11 U.S.C. § 521(a)(1), Fed. R. Bankr. P. 1007(b) & (c), and Fed. R. Bankr. R. 
3015(b) required that the debtor file schedules of assets and liabilities, a
schedule of current income and expenditures, a schedule of executory contracts,
a statement of current monthly income, and a proposed plan no later than 15
days after the filing of the petition.  The 15-day period has expired without
any of these documents being filed.  By failing to timely file these documents,
the debtor has delayed the prosecution of the case to the detriment of
creditors.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1).

25. 08-91087-A-13G MICHAEL/STACY FRENCH HEARING - MOTION FOR
RDG #3 ORDER OF DISMISSAL 

12-5-08  [74]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $2,642 as required by
the proposed plan.  The foregoing has resulted in delay that is prejudicial to
creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).
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26. 08-92188-A-13G SARGON/MARIA DAVOUDPOUR HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-4-08  [15]

Final Ruling: The motion has been voluntarily dismissed by the trustee.  The
case will remain pending.

27. 08-92388-A-13G CLEMENTINA ALCARAZ HEARING - MOTION FOR
RDG #1 ORDER OF DISMISSAL 

11-24-08  [12]

Final Ruling: The motion will be dismissed as moot.  The case was previously
converted from chapter 13 to chapter 7.

28. 08-92092-A-13G GLENN FIELDS HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

11-21-08  [34]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to commence making plan payments and has not paid
approximately $1,290 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(4).

Also, this case was filed on September 30.  Therefore, a proposed plan,
schedules, and statements should have been filed no later than October 15.  See
Fed. R. Bankr. P. 1007(c) and Fed. R. Bankr. P. 3015(b).  They were filed late
on November 13.  Because these documents were not filed timely by the debtor,
the trustee was unable to serve the plan with the notice of commencement of
case as required by General Order 05-03, ¶ 3(a)(1).  This means that it is
incumbent on the debtor to serve the proposed plan and a motion to confirm it
on all parties in interest.  See General Order 05-03, ¶¶ 3(a)(2) & 8(a).

A review of the docket reveals the debtor has not yet filed a motion to confirm
the late-filed plan nor served it on creditors.  This has needlessly delayed
confirmation of a plan to the detriment of creditors and is additional cause
for dismissal.

29. 08-92093-A-13G IRMA FIELDS HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-8-08  [41]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to commence making plan payments and has not paid
approximately $2,580 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(1) &
(c)(4).
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Also, this case was filed on September 30.  Therefore, a proposed plan,
schedules, and statements should have been filed no later than October 15.  See
Fed. R. Bankr. P. 1007(c) and Fed. R. Bankr. P. 3015(b).  They were filed late
on November 13.  Because these documents were not filed timely by the debtor,
the trustee was unable to serve the plan with the notice of commencement of
case as required by General Order 05-03, ¶ 3(a)(1).  This means that it is
incumbent on the debtor to serve the proposed plan and a motion to confirm it
on all parties in interest.  See General Order 05-03, ¶¶ 3(a)(2) & 8(a).

A review of the docket reveals the debtor has not yet filed a motion to confirm
the late-filed plan nor served it on creditors.  This has needlessly delayed
confirmation of a plan to the detriment of creditors and is additional cause
for dismissal.  See 11 U.S.C. § 1307(c)(1).

30. 08-91698-A-13G DWAYNE/SHERYLL JOHNSON HEARING - MOTION FOR
RDG #2 ORDER OF DISMISSAL 

12-5-08  [42]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the case will be dismissed.

The debtor has failed to pay to the trustee approximately $5,736.62 as required
by the proposed plan.  The foregoing has resulted in delay that is prejudicial
to creditors and suggests that the plan is not feasible.  This is cause for
dismissal.  See 11 U.S.C. § 1307(c)(1).
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