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UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Modesto, California

May 4, 2009 at 2:00 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 30.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO GENERAL ORDER 05-03, ¶
3(c), LOCAL BANKRUPTCY RULE 3007-1(c)(2), OR LOCAL BANKRUPTCY RULE 9014-1(f)(2),
RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF REQUESTED. 
RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF THAT
OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL GIVE
THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL HEARING
UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT SETS A
FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS APPROVED BY
THE COURT, THE FINAL HEARING WILL TAKE PLACE ON JUNE 1, 2009 AT 2:00 P.M. 
OPPOSITION MUST BE FILED AND SERVED BY MAY 18, 2009, AND ANY REPLY MUST BE FILED AND
SERVED BY MAY 26, 2009.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE DATE
AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDER, ITEMS 31
THROUGH 52.  INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW.  THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MAY 18, 2009, AT 1:30 P.M.
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Matters called beginning at 2:00 p.m.

1. 09-90400-A-13G KEVIN/REBECCA SCHLITZ HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

4-13-09  [16]

:  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).

2. 08-91203-A-13G WILLIAM/VICTORIA HUBIS HEARING - OBJECTION TO
FW #1 CLAIM OF WELLS FARGO FINANCIAL

CALIFORNIA, INC.
3-26-09  [28]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 44 days’ notice of the hearing was given
by the objecting party, this objection to a proof of claim is deemed brought
pursuant to Local Bankruptcy Rule 3007-1(d)(2).  Consequently, the claimant was
not required to file a written response or opposition to the objection.  If the
claimant appears at the hearing and offers opposition to the objection, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the objection.  Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
objection.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the claim allowed as a nonpriority,
unsecured claim.  The claimant financed the debtor’s dental work.  No property
was purchased that could serve as collateral for the claim nor was other
property provided as security for the claim.
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3. 09-90410-A-13G MICHAEL/CAROL CURRY HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

4-13-09  [23]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The debtor failed to schedule a $10,000 tractor and also conceded at the
meeting of creditors that real property scheduled with a value of $10,000 could
be worth as much as $45,000.  Given these admissions, and given that the plan
will pay only a 4% dividend (which will amount to approximately $8,688.77) to
nonpriority unsecured claims, the debtor has not proven that the plan complies
with 11 U.S.C. § 1325(a)(4).  That is, the debtor has not established that
unsecured creditors will receive under the plan the present value of what they
would receive in a chapter 7 liquidation.

4. 09-90414-A-13G GINA HAMPTON HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

4-13-09  [21]

:  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

A review of Form 22C reveals that the debtor is projecting monthly disposable
income of $1,559.88.  According to the plan, nonpriority unsecured claims will
receive nothing.  If this projected disposable income were paid to them, as
required by 11 U.S.C. § 1325(b), unsecured creditors would be paid in full. 
See In re Kagenveama, 2008 WL 2485570 (9  Cir. June 23, 2008).  Hence, giventh

the trustee’s objection, the failure to comply with section 1325(b) means that
the plan cannot be confirmed.
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5. 09-90016-A-13G EKALATH/PHAICHARIN HEARING - MOTION TO 
TPH #1 AROUNSACK VALUE COLLATERAL OF COUNTRYWIDE

HOME LENDING
3-19-09  [31]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied without prejudice.

The motion is attempting to strip off a completely under-collateralized second
deed of trust that encumbers the debtor’s home.  This is permitted by 11 U.S.C.
§ 506(a) as interpreted by In re Zimmer, 313 F.3d 1220 (9  Cir. 2002) and Inth

re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).th

However, in order to accomplish this result, the motion must establish three
things: the amount owed on the senior lien, the value of the residence, and the
amount owed on the junior lien held by the respondent to the motion.  Here, the
court knows that the subject home has a value of $322,500 and that the
respondent’s claim of $53,527 is secured by a junior lien.  But, the motion
does not disclose who holds the senior lien or the amount it secured as of the
date of the petition.  Without this information, it cannot be ascertained
whether any equity secures the junior lien.

6. 09-90016-A-13G EKALATH/PHAICHARIN HEARING - MOTION TO 
TPH #2 AROUNSACK CONFIRM SECOND AMENDED CHAPTER 13

PLAN
3-19-09  [35]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objections will be
sustained in part.

The objection that the plan is not feasible because it does not provide for
interest on the Class 2 secured claim of the San Joaquin County Tax Collector
will be overruled for two reasons.  First, this does not negatively implicate
the plan’s feasibility.  If anything, payment of no interest on a claim makes
it more likely that the debtor will be able to complete the plan.  Feasibility
is not the issue; the issue is whether the secured creditor will receive the
present value of its claim as required by 11 U.S.C. § 1325(a)(5)(B).  Second,
the plan satisfies section 1325(a)(5)(B) because it provides if no interest
rate is specified, 10% interest will be paid.  No one has come forward and
argued that 10% is insufficient to provide the creditor with present value.

Likewise, feasibility relating to the Class 1 claim of E-Trade is without
merit.  However, the failure to provide a dividend sufficient to pay the entire
arrearage claim is a violation of section 1325(a)(5)(B).  That objection will
be sustained.

The objection that the plan does not comply with 11 U.S.C. § 1325(b) will be
sustained.

A review of amended Form 22C reveals that the debtor is projecting monthly
disposable income of $1,160.92.  According to the plan, nonpriority unsecured
claims will receive a 5% dividend, approximately $15,155.26.  If the $1,160.92
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projected disposable income were paid to unsecured creditors, as required by 11
U.S.C. § 1325(b), over the 60-month duration of the plan, they would receive a
total of $69,655.20.  See In re Kagenveama, 2008 WL 2485570 (9  Cir. June 23,th

2008).  Because the plan will pay less than $69,655.20, and given the trustee’s
objection, the plan does not comply with section 1325(b) and cannot be
confirmed.

7. 09-90127-A-13G EDWIN/BERTHA LEANDRO HEARING - MOTION TO
TPH #1 VALUE COLLATERAL OF COUNTRYWIDE

HOME LOANS
3-12-09  [20]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied without prejudice.

The motion is attempting to strip off a completely under-collateralized second
deed of trust that encumbers the debtor’s home.  This is permitted by 11 U.S.C.
§ 506(a) as interpreted by In re Zimmer, 313 F.3d 1220 (9  Cir. 2002) and Inth

re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).th

However, in order to accomplish this result, the motion must establish three
things: the amount owed on the senior lien, the value of the residence, and the
amount owed on the junior lien held by the respondent to the motion.  Here, the
court knows that the subject home has a value of $150,000 and that the
respondent’s claim of $35,500 is secured by a junior lien.  But, the motion
does not disclose who holds the senior lien or the amount it secured as of the
date of the petition.  Without this information, it cannot be ascertained
whether any equity secures the junior lien.

8. 09-90127-A-13G EDWIN/BERTHA LEANDRO CONT. HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

3-10-09  [17]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be dismissed as moot.  The objection
pertains to the original plan proposed by the debtor.  That plan has been
replaced by the first amended plan to which the trustee has filed a new
objection.

9. 09-90127-A-13G EDWIN/BERTHA LEANDRO HEARING - MOTION TO
TPH #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
3-12-09  [24]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

In order to pay the promised dividends, it will take 65 months to complete the
plan.  The maximum plan duration is 60 months.  See 11 U.S.C. § 1322(d).
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10. 08-92828-A-13G KATHY GRANDSTAFF CONT. HEARING - MOTION TO
TOG #1 CONFIRM THE FIRST AMENDED

CHAPTER 13 PLAN OF DEBTOR
2-12-09  [23]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the plan fails to specify its duration.  Without this term, it cannot be
ascertained whether the plan is feasible and will pay the dividends required by
11 U.S.C. §§ 1322(a)(2), 1325(a)(4) & (a)(5).

Second, the plan fails to provide for payment of the debtor’s attorney’s fees. 
These fees are an administrative claim and the failure to pay them in full
means the plan does not comply with 11 U.S.C. § 1322(a)(2).

11. 09-90830-A-13G MERCEDES CORTINA HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
4-8-09  [6]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. R. 1007 and Local Bankruptcy Rule 1007-1(b), which provides:
“With every petition for relief under the Bankruptcy Code presented for filing,
there shall be submitted concurrently a Master Address List which includes the
name, address, and zip code of all of the debtor's known creditors.  To
accommodate modern technology, the Master Address List shall be prepared in
strict compliance with instructions of the Clerk in a format approved by the
Court.”

Because of this failure, creditors are unaware of the case because the court
and the trustee cannot mail notice of the case to them.  This has needlessly
delayed the confirmation of a plan to the prejudice of creditors and is cause
for dismissal of the petition.  See 11 U.S.C. § 1307(c)(1).

12. 09-90831-A-13G NATIVIDAD JUAREZ HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
4-8-09  [9]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. R. 1007 and Local Bankruptcy Rule 1007-1(b), which provides:
“With every petition for relief under the Bankruptcy Code presented for filing,
there shall be submitted concurrently a Master Address List which includes the
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name, address, and zip code of all of the debtor's known creditors.  To
accommodate modern technology, the Master Address List shall be prepared in
strict compliance with instructions of the Clerk in a format approved by the
Court.”

Because of this failure, creditors are unaware of the case because the court
and the trustee cannot mail notice of the case to them.  This has needlessly
delayed the confirmation of a plan to the prejudice of creditors and is cause
for dismissal of the petition.  See 11 U.S.C. § 1307(c)(1).

13. 09-90831-A-13G NATIVIDAD JUAREZ HEARING - MOTION FOR
MDE #1 RELIEF FROM AUTOMATIC STAY
AURORA LOAN SERVICES LLC, VS. 4-9-09  [10]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the motion.  Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The motion will be granted pursuant to 11 U.S.C. § 362(d)(1).  The movant
completed a nonjudicial foreclosure sale on the debtor’s residence prior to the
filing of the petition.  Under California law, once a nonjudicial foreclosure
sale has occurred, the trustor has no right of redemption.  Moeller v. Lien, 25
Cal. App.4th 822, 831 (1994).  In this case, therefore, the debtor has no right
to ignore the foreclosure.  If the foreclosure sale was not in accord with
state law as intimated by the debtor (but a contention that is supported no
evidence), this can be asserted as a defense to an unlawful detainer proceeding
in state court.

The foregoing is cause to terminate the automatic stay to permit the movant to
take possession of the subject property.  See 11 U.S.C. § 362(d)(1).

Further, because the debtor failed to file a master address list, creditors,
including the movant, could not be seasonably notified that this case was
filed.  As a result, the movant filed an unlawful detainer action after the
petition was filed but it did so without knowledge of the petition.  This is
cause to annul the automatic stay.

Because the movant bear its own fees and costs.  11 U.S.C. § 506(b).

The 10-day stay of Fed. R. Bankr. P. 4001(a)(3) is ordered waived.



May 4, 2009 at 2:00 p.m.

- Page 8 -

14. 08-91934-A-13G FREDERICK/MARINA RODRIGUEZ CONT. HEARING - MOTION TO
FW #2 CONFIRM SECOND AMENDED CHAPTER 13

PLAN
2-24-09  [42]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained in part.

The debtors have not filed state income tax returns for 2006 and 2007.  Both
returns are delinquent.

Prior to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
becoming effective, the Bankruptcy Code did not require chapter 13 debtors to
file delinquent tax returns.  If a debtor did not file tax returns, the trustee
might object to the plan on the grounds of lack of feasibility or that the plan
was not proposed in good faith.  See, e.g., Greatwood v. United States (In re
Greatwood), 194 B.R. 637 (9th Cir. B.A.P. 1996), affirmed, 120 F.3d. 268 (9th
Cir. 1997).

Since BAPCPA became effective, a chapter 13 debtor must file most pre-petition
delinquent tax returns.  See 11 U.S.C. § 1308.  Section 1308(a) requires a
chapter 13 debtor who has failed to file tax returns under applicable
nonbankruptcy law to file all such returns if they were due for tax periods
during the 4-year period ending on the date of the filing of the petition.  The
delinquent returns must be filed by the date of the meeting of creditors.

In this case, the meeting of creditors was held and concluded on October 29,
2008.  And, while it is possible for the deadline to file the delinquent
returns to be extended, to receive an extension the trustee must hold the
meeting of creditors open.  See 11 U.S.C. § 1308(b).  The trustee did not hold
the meeting open.  Hence, the deadline for filing the delinquent returns has
expired and it is impossible for the debtor to comply with section 1308.

There are two consequences to a failure to comply with section 1308.  The
failure is cause for dismissal.  See 11 U.S.C. § 1307(e).  In this case,
however, no one has moved for dismissal.  Also, 11 U.S.C. § 1325(a)(9) and an
uncodified provision of BAPCPA found at section 1228(a) of the Act provide that
the court cannot confirm a plan if delinquent returns have not been filed with
the taxing agency and filed with the court.  This has not been done and so the
court cannot confirm any plan proposed by the debtors.

To the extent the objection argues that the plan cannot be confirmed because it
does not provide for the FTB’s secured claim, the objection will be overruled.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
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modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This is cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

15. 09-90145-A-13G DAVID MCDANIELS HEARING - MOTION TO
DCJ #4 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
3-26-09  [32]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, Schedules I and J show that the debtor is not likely to have any monthly
net income with which to fund the plan.  The plan is not feasible as required
by 11 U.S.C. § 1325(a)(6).

Second, the plan’s feasibility is further in doubt because it requires an
additional payment from the debtor to be derived from the sale of real property
but the plan fails to specify the amount of that payment.  Without this
information, the debtor cannot establish feasibility.

Third, the debtor has failed to schedule and provide for a support obligation
owed to his spouse and child.  This claim must be paid in full.  See 11 U.S.C.
§ 1322(a)(2).

Finally, the debtor has claimed exemptions pursuant to CAL. CIV. PROC. CODE §
703.140(b) without filing the waiver required by CAL. CIV. PROC. CODE §
703.140(a)(2).  Without this waiver, these exemptions will be disallowed. 
Without these exemptions, unsecured creditors would receive a 5% dividend in a
case under chapter 7.  Hence, 11 U.S.C. § 1325(a)(4) requires that the
unsecured creditors receive the present value of a 5% dividend.
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16. 08-91454-A-13G JEANNE JORDAN HEARING - MOTION FOR
SW #1 RELIEF FROM AUTOMATIC STAY
GMAC, VS. 4-17-09  [51]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the motion.  Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The motion will be granted pursuant to 11 U.S.C. § 362(d)(1) to permit the
movant to repossess its collateral, to dispose of it pursuant to applicable
law, and to use the proceeds from its disposition to satisfy its claim.  No
other relief is awarded.  The plan classifies the movant’s claim as a Class 4
secured claim.  It requires the debtor or a third party to make direct
installment payments to the movant according to the terms of the underlying
contract.

The motion establishes that since the case was filed, four monthly installments
were not paid to the movant.  This breach of the plan is cause to terminate the
stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs.  11 U.S.C. §
506(b).

The 10-day stay of Fed. R. Bankr. P. 4001(a)(3) is ordered waived due to the
fact that the movant’s collateral is being used by the debtor without
compensation and is depreciating in value.

17. 09-90357-A-13G JEREMY CURRY CONT. HEARING - OBJECTION TO
TJS #1 CONFIRMATION OF CHAPTER 13 PLAN

BY JPMORGAN CHASE BANK, N.A.
3-4-09  [10]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
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tentative ruling.

The objection will be overruled.  The court incorporates by reference the
ruling made in connection with a separate valuation (FW-2).  The court has
considered this objection in connection with the valuation motion even the
creditor failed to timely interpose an objection to that motion.  And, because
the objection contests only value and makes no argument that the plan’s
treatment of the secured claim does not comply with 11 U.S.C. § 1325(a)(5)(B)
or the hanging paragraph following 11 U.S.C. § 1325(a)(9), the plan will be
confirmed.

Whether or not the objecting creditor agrees with this ruling, it shall appear
on the order to show cause.

18. 09-90357-A-13G JEREMY CURRY HEARING - MOTION TO 
FW #2 VALUE COLLATERAL OF CHASE AUTO

FINANCE
3-30-09  [27]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The valuation motion pursuant to Fed. R. Bankr. P. 3012 and
11 U.S.C. § 506(a) will be granted and the objection (TJS-1) will be overruled.

The motion is accompanied by the debtor’s declaration.  The debtor is the owner
of the subject property.  In the debtor’s opinion, the subject property had a
value of $13,925 as of the date the petition was filed and the effective date
of the plan.  Given the absence of contrary evidence, the debtor’s opinion of
value is conclusive.  See Enewally v. Washington Mutual Bank (In re Enewally),
368 F.3d 1165 (9  Cir. 2004).  Therefore, $13,925 of the respondent’s claim isth

an allowed secured claim.  When the respondent is paid $13,925 and subject to
the completion of the plan, its secured claim shall be satisfied in full and
the collateral free of the respondent’s lien.  Provided a timely proof of claim
is filed, the remainder of its claim is allowed as a general unsecured claim
unless previously paid by the trustee as a secured claim.

The creditor correctly points out that the vehicle must be valued at its
replacement value.  In the chapter 13 context, the replacement value of
personal property used by a debtor for personal, household or family purposes
is “the price a retail merchant would charge for property of that kind
considering the age and condition of the property at the time value is
determined.”  See 11 U.S.C. § 506(a)(2).

The retail value suggested by the creditor cannot be relied upon by the court
to establish the vehicle’s replacement value.  The creditor’s retail value
assumes that the vehicle is in excellent condition.  This is not based on any
facts, at least facts proven to the court.  11 U.S.C. § 506(a)(2) asks for “the
price a retail merchant would charge for property of that kind considering the
age and condition of the property at the time value is determined.”  That is,
what would a retailer charge for the vehicle as it is?

The debtor’s evidence addresses the condition of the vehicle and its mileage. 
Given the condition described by the debtor and given the minor discrepancy in
the values the debtor and the creditor are advocating, the court concludes that
the debtor’s value best approximates the retail replacement value considering
its condition.
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19. 09-90463-A-13G SCOTT/GENA BUCHANAN HEARING - OBJECTION TO
RDG #2 CONFIRMATION OF PLAN BY TRUSTEE

4-13-09  [20]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

To the extent the objection complains about the failure of the plan to make any
provision for secured claims, the objection will be overruled.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This may be cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

The objection that the plan does not comply with 11 U.S.C. § 1325(b) will be
sustained.
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A review of Form 22C reveals that the debtor is projecting monthly disposable
income of $175.72.  According to the plan, nonpriority unsecured claims will
receive a 4% dividend, approximately $1,641.48.  If the $175.72 projected
disposable income were paid to unsecured creditors, as required by 11 U.S.C. §
1325(b), over the duration of the plan, they would receive a total of
$10,543.20.  See In re Kagenveama, 2008 WL 2485570 (9  Cir. June 23, 2008). th

Because the plan will pay less than $10,543.20, and given the trustee’s
objection, the plan does not comply with section 1325(b) and cannot be
confirmed.

The plan is also not feasible as required by 11 U.S.C. § 1325(a)(6) because
monthly plan payment of $3,849.83 is less than the $4,380 the plan requires the
trustee to pay out each month.

Finally, the objection to the payment of the debtor’s attorney’s fees will be
sustained.  There are inconsistent statements from the debtor at the meeting of
creditors, the plan, the Rule 2016(b) disclosure, and the rights and
responsibilities agreement as to the amount due to counsel, if anything. 
Counsel may apply for fees but the court will not approve any in connection
with confirmation.

20. 09-90264-A-13G AJIT SANDHU CONT. HEARING - OBJECTIONS TO 
MBB #1 CHAPTER 13 PLAN AND CONFIRMATION

THEREOF BY  COUNTRYWIDE HOME LOANS
3-17-09  [26]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The plan provides for the objecting creditor’s claim in Class 4.  Class 4
secured claims are not modified by the plan and were current on the date the
petition was filed.  However, there is a pre-petition arrearage on this claim. 
The failure of the plan to provide for its payment violates 11 U.S.C. §
1325(a)(5)(B).

21. 09-90264-A-13G AJIT SANDHU CONT. HEARING - OBJECTION TO
RDG #3 CONFIRMATION OF PLAN BY TRUSTEE

4-1-09  [38]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
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General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

Because the objection to the debtor’s exemptions has been dismissed, the
related objection to confirmation pursuant to 11 U.S.C. § 1325(a)(4) will be
overruled.  However, the plan still does not comply with section 1325(a)(4)
because even with the overruling of the objection to the exemptions, the debtor
has other nonexempt property.  Because unsecured creditors will receive
nothing, the plan cannot be confirmed.

To the extent the objection complains about the failure of the plan to make any
provision for secured claims, the objection will be overruled.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This may be cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

The debtor operates a trucking business but he is operating those vehicles
without insurance.  California law requires the debtor to maintain liability
insurance on her vehicle.  Additionally, federal law requires debtors and
trustees to operate businesses within the bounds of other applicable laws and
to pay taxes to the same extent as a taxpayer not operating under the control
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or authority of a United States court.  28 U.S.C. §§ 959(b) & 960.  The
operation of a trucking business without insurance means the debtor is not
operating in a manner consist with this federal law.  Without compliance, the
court will not permit the case to continue, hence the plan is not feasible.

Assuming the insurance problem is rectified, the debtor is starting up his
trucking business and will be earning a further $8,000 a month.  Yet, this
income is not being contributed to his plan and he proposes to pay nothing to
his unsecured creditors.  Given this, given the operation of vehicles in
violation of state and federal law, given the failure to comply with section
1325(a)(4), the court concludes the plan has been not been proposed in good
faith as required by 11 U.S.C. § 1325(a)(3).

Finally, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $4,800 is less than the $4,940 the trustee must pay
out each month in dividends and expenses.

22. 09-90565-A-13G NDANGI/KUBANGUSU MAHUNGU HEARING - MOTION FOR
WJS #1 RELIEF FROM AUTOMATIC STAY
MICHAEL/RUTHANNE LARA, VS. 3-27-09  [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied.

Whether the value is $100,000 as urged in the motion or more than $300,000 as
argued by the debtors, there is equity in the property because the movant’s
lien is only $76,339.70.

The equity cushion, even at the lesser value, is sufficient to adequately
protection the movant.  First, it is relatively early in the case and no plan
has yet been confirmed.  Second, there is no convincing evidence that the
property is depreciating in value.  Third, the alleged defects in the plan are
easily cured.

The parties shall bear their own fees and costs.

23. 09-90375-A-13G ROBERTA ELLEDGE HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

4-8-09  [15]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.
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The debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).

24. 09-90478-A-13G MARTHA LARRY HEARING - MOTION FOR
RDN #1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO BANK, N.A., VS. 4-9-09  [17]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the motion.  Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The motion will be dismissed because it is moot.  The case was previously
automatically dismissed and the court confirmed such dismissal in an order
entered on April 21.  Hence, the automatic stay expired as a matter of law on
April 21.  See 11 U.S.C. § 362(c)(1) & (c)(2).

25. 09-90384-A-13G MARLYN/VENCENT-GODGIL HEARING - OBJECTION TO
RDG #1 RAMIREZ CONFIRMATION OF PLAN BY TRUSTEE

4-8-09  [19]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

To the extent the objection complains about the failure of the plan to make any
provision for secured claims, the objection will be overruled.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
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fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This may be cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

However, given the debtor’s admission at the meeting of creditors that income
taxes are due for 2008, the failure to provide for this priority claim violates
11 U.S.C. § 1322(a)(2).

Finally, the debtor is not eligible for chapter 13 relief because the debtor
has scheduled nonpriority, priority and under-secured unsecured claims totaling
more than $500,000.  This exceeds the limit set by 11 U.S.C. § 109(e).

26. 09-90289-A-13G MARK/DEBORAH DUNCAN CONT. HEARING - OBJECTION TO
WGM #1 CONFIRMATION OF CHAPTER 13 PLAN BY

INDYMAC FEDERAL BANK, FSB
3-24-09  [15]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be overruled.

The objection asserts that the plan does not comply with 11 U.S.C. §
1325(a)(5)(B) because it does not provide for the payment in full of a pre-
petition arrearage.  However, the debtor’s response establishes that there is
no arrearage.  It also establishes that the debtor has made direct monthly
installments since the petition was filed.  As far as the objecting creditor’s
claim is concerned, the plan is feasible.
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27. 09-90090-A-13G DOUGLAS/SANDRA ANDERSEN CONT. HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

3-10-09  [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained.

The trustee demanded that the debtor produce a copy of the debtor’s 2008 tax
returns in order to corroborate the amount of the refund scheduled and exempted
by the debtor.  The debtor failed to produce the tax returns.  By failing to
provide these documents to the trustee, the debtor has breached the duties to
cooperate with the trustee and to provide him with financial records as
required by 11 U.S.C. § 521(a)(3) & (a)(4).  To attempt to confirm a plan while
breaching these duties is the epitome of bad faith.  See 11 U.S.C. §
1325(a)(3).

28. 05-92895-A-13G CHARLES/VALORIE JOHNSON HEARING - MOTION TO
RLA #1 VACATE DISMISSAL

3-25-09  [23]

9  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted on condition that the sum of
$1,150 is tendered to the trustee by May 15.

29. 08-91398-A-13G MICHAEL/MABEL GOODMAN HEARING - MOTION TO
FW #5 APPROVE LOAN MODIFICATION

4-20-09  [56]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied.

Essentially, this motion seeks approval for the modification of a home loan. 
That modification is inconsistent with the confirmed plan and there is no
concurrent hearing on a motion to modify the plan.  Until the plan is modified,
the debtor remains bound by the terms of that plan.  See 11 U.S.C. § 1327(a).
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30. 08-92398-A-13G JUSTIN/SUSAN ALLEN HEARING - MOTION TO
DCJ #1 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
3-26-09  [39]

:  Telephone Appearance
:  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objections will be
sustained in part.

The plan provides for maintenance of ongoing contract installments due on a
home loan.  However, the plan incorrectly assumes those installments will be
$587.77 a month.  The creditor indicates that they are almost $1,400 a month. 
At the increased amount, the plan either will take longer than 60 months or it
will not pay the promised dividends.  The plan is not feasible.

The SBA’s objection will be overruled.  The plan provides for its secured claim
in Class 3.  This treatment is authorized by 11 U.S.C. § 1325(a)(5)(B).

This plan in no way prevents the SBA from amending its proof of claim to assert
an unsecured deficiency claim against the debtor.  Nothing in the plan prevents
this.  However, the plan provides for no dividend to the holders of
nonpriority, unsecured creditors.  The objection does not argue that such
treatment violates 11 U.S.C. § 1325(a)(4) or (b).
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FINAL RULINGS BEGIN HERE

31. 09-90300-A-13G RICHARD/DEBBIE LACOSTE HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF CITIBANK

3-30-09  [17]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$225,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Suntrust.  The first deed of trust secures a loan with a
balance of approximately $342,967.67 as of the petition date.  Therefore,
Citibank’s claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
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3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $225,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

32. 09-90302-A-13G MICHAEL/MARY COOK HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF AMERICAN

GENERAL
3-27-09  [15]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$100,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Countrywide.  The first deed of trust secures a loan with
a balance of approximately $217,280 as of the petition date.  Therefore,
American General’s claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
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secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $100,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
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Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

33. 09-90404-A-13G RONALD/JACKIE FRIED HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF CALIF. PACIFIC

FEDERAL CREDIT UNION
4-1-09  [13]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$250,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wachovia.  The first deed of trust secures a loan with a
balance of approximately $351,000 as of the petition date.  Therefore,
California Pacific Federal Credit Union’s claim secured by a junior deed of
trust is completely under-collateralized.  No portion of this claim will be
allowed as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
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overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $250,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

34. 09-90404-A-13G RONALD/JACKIE FRIED HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF FRANKLIN

CAPITAL CORP.
4-2-09  [21]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $8,255 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $8,255 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$8,255 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
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timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

35. 09-90404-A-13G RONALD/JACKIE FRIED HEARING - MOTION TO
FW #3 VALUE COLLATERAL OF WFS FINANCIAL

4-1-09  [17]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $13,185 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $13,185 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $13,185 and subject to the completion of the plan, its secured claim shall
be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

36. 09-90410-A-13G MICHAEL/CAROL CURRY HEARING - MOTION TO 
CJY #1 VALUE COLLATERAL OF CITIBANK

3-19-09  [12]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$385,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Suntrust Mortgage.  The first deed of trust secures a
loan with a balance of approximately $440,344.19 as of the petition date. 
Therefore, Citibank’s claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).
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Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $385,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
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property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

37. 09-90412-A-13G HECTOR/YVONNE RECINOS HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF WELLS FARGO

4-1-09  [18]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$167,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Bank.  The first deed of trust secures a loan
with a balance of approximately $238,033 as of the petition date.  Therefore,
Wells Fargo Bank’s other claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
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overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $167,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

38. 09-90412-A-13G HECTOR/YVONNE RECINOS HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF GREENTREE

4-1-09  [22]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$290,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Bank.  The first deed of trust secures a loan
with a balance of approximately $419,931 as of the petition date.  Therefore,
Wells Fargo Bank’s other claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
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secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $290,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
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Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

39. 07-91314-A-13G ANDY JENNINGS HEARING - MOTION TO
CFH #2 CONFIRM SECOND MODIFIED CHAPTER 13

PLAN
3-17-09  [50]

Final Ruling: The motion will be dismissed without prejudice.

Local Bankruptcy Rule 2002-1(c) provides that notices in adversary proceedings
and contested matters that are served on the IRS shall be mailed to three
entities at three different addresses: (1) IRS, P.O. Box 21126, Philadelphia,
PA 19114; (2) United States Attorney, for the IRS, 2500 Tulare Street, Suite
4401, Fresno, CA 93721-1318; and (3) United States Department of Justice, Civil
Trial Section, Western Region, Box 683, Franklin Station, Washington, D.C.
20044.

Service in this case is deficient because the IRS was served only at the
Philadelphia address.

40. 09-90414-A-13G GINA HAMPTON HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF MOCSE F.C.U.

4-1-09  [15]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $15,560 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $15,560 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $15,560 and subject to the completion of the plan, its secured claim shall
be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

41. 09-90417-A-13G GEORGE SANCHEZ HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF WELLS FARGO

BANK
4-1-09  [12]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
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the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$234,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Bank.  The first deed of trust secures a loan
with a balance of approximately $287,341.21 as of the petition date. 
Therefore, Wells Fargo Bank’s other claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
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is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $234,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

42. 09-90324-A-13G LUIS SOUSA HEARING - OBJECTION TO
MBB #1 CHAPTER 13 PLAN AND CONFIRMATION

THEREOF BY COUNTRYWIDE HOME LOANS
SERVICING, L.P.
4-1-09  [25]

Final Ruling: The objection will be dismissed because it is moot.  The case
was ordered dismissed on April 21.

43. 08-91330-A-13G JORGE TRUJILLO, SR. AND HEARING - MOTION TO
FW #2 ELENA VIGIL MODIFY CONFIRMED CHAPTER 13 PLAN

3-30-09  [50]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

44. 08-91131-A-13G DAVID WILLIAMS HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF COUNTRYWIDE

HOME LOANS
3-26-09  [36]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
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the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$206,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Countrywide.  The first deed of trust secures a loan with
a balance of approximately $259,099.37 as of the petition date.  Therefore,
Countrywide’s other claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
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is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $206,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

45. 09-90431-A-13G ALFRED MELENA AND HEARING - MOTION TO
FW #1 FLOR MARTINEZ VALUE COLLATERAL OF WACHOVIA MTG.

4-1-09  [15]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$150,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wachovia.  The first deed of trust secures a loan with a
balance of approximately $222,087 as of the petition date.  Therefore,
Wachovia’s other claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
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claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $150,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

46. 09-90332-A-13G MARK DIAZ HEARING - MOTION TO 
TPH #1 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
4-3-09  [19]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
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Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

47. 08-91538-A-13G JOHNNY/ANNIE CARRIZALES HEARING - MOTION FOR
ASW #1 RELIEF FROM AUTOMATIC STAY
U.S. BANK, N.A., VS. 3-27-09  [54]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The motion will be dismissed as moot.

A modified plan was confirmed on April 28, 2009.  That plan provided for the
movant’s claim as a Class 3 secured claim.  This means that the plan provided
for the surrender of the movant’s collateral in order to satisfy its secured
claim.  It also provides at section 3.14:

“Entry of the confirmation order shall constitute an order modifying the
automatic stay to allow the holder of a Class 3 secured claim to repossess,
receive, take possession of, foreclose upon, and exercise its rights and
judicial and nonjudicial remedies against its collateral.”

Thus, the stay has already been terminated and the motion is moot.  To the
extent the plan’s description of the movant’s identity or of the surrendered
collateral is not accurate or as comprehensive as in the movant’s security
documentation, the order may recite that the collateral identified in the
motion has been, or will be, surrendered to the movant pursuant to the terms of
a confirmed plan and, as a result, the automatic stay was previously
terminated.

48. 08-90545-A-13G STEVEN/PAMELA ENGLISH HEARING - MOTION TO
FW #2 MODIFY CHAPTER 13 PLAN

3-25-09  [48]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th
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Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

49. 05-90949-A-13G DAVID/TERESA POLLARD HEARING - MOTION TO
FW #5 MODIFY CONFIRMED CHAPTER 13 PLAN

3-19-09  [94]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

50. 09-90350-A-13G ANTHONY/CLAUDIA GARCIA HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF WFS/WACHOVIA

3-30-09  [13]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $8,625 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $8,625 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$8,625 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.
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51. 08-92553-A-13G MANUEL/CARMEN INFANTE HEARING - MOTION TO
TPH #4 CONFIRM FOURTH AMENDED CHAPTER 13

PLAN
3-20-09  [52]

Final Ruling: The motion will be dismissed without prejudice.

Local Bankruptcy Rule 2002-1(c) provides that notices in adversary proceedings
and contested matters that are served on the IRS shall be mailed to three
entities at three different addresses: (1) IRS, P.O. Box 21126, Philadelphia,
PA 19114; (2) United States Attorney, for the IRS, 2500 Tulare Street, Suite
4401, Fresno, CA 93721-1318; and (3) United States Department of Justice, Civil
Trial Section, Western Region, Box 683, Franklin Station, Washington, D.C.
20044.

Service in this case is deficient because the IRS was not served at any of
these addresses (partial addresses are not sufficient).

52. 09-90257-A-13G ROSEMARIE CHANDARLIS HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF IRS

3-27-09  [14]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $1,820 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $1,820 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$1,820 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

53. 09-90357-A-13G JEREMY CURRY HEARING - MOTION TO 
FW #1 VALUE COLLATERAL OF CITIMORTGAGE,

INC.
3-30-09  [23]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
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(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$289,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Saxon Mortgage.  The first deed of trust secures a loan
with a balance of approximately $330,907.83 as of the petition date. 
Therefore, CitiMortgage’s claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).
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In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $289,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

54. 09-90259-A-13G ANNA CONTRERAS HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF HOMECOMINGS

FINANCIAL
3-30-09  [18]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$100,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by National City Mortgage.  The first deed of trust secures
a loan with a balance of approximately $251,817 as of the petition date. 
Therefore, Homecomings Financial’s claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).
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Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $100,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

55. 09-90262-A-13G JAIME/JUANA CISNEROS HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF WAMU

3-27-09  [16]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
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Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$168,500 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Washington Mutual.  The first deed of trust secures a
loan with a balance of approximately $276,396 as of the petition date. 
Therefore, Washington Mutual’s other claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
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3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $168,500.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

56. 09-90262-A-13G JAIME/JUANA CISNEROS HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF AMERICAN

GENERAL (MANCINI’S SLEEPWORLD)
3-27-09  [20]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $500 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $500 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$500 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

57. 09-90363-A-13G STEVEN/NANCY TRESSLER HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF WELLS FARGO

BANK
3-30-09  [17]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
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(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$190,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Bank.  The first deed of trust secures a loan
with a balance of approximately $293,863.54 as of the petition date. 
Therefore, Wells Fargo Bank’s other claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).
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In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $190,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

58. 09-90264-A-13G AJIT SANDHU HEARING - TRUSTEE’S OBJECTION TO
RDG #4 CLAIM OF EXEMPTIONS

4-1-09  [35]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The objection will be dismissed as moot.

The objection to the debtor’s exemptions under Cal. Civ. Proc. Code §
703.140(b) is based on the failure of the debtor to file the waiver from the
nonfiling spouse required by CAL. CIV. PROC. CODE § 703.140(a)(2).  On April
29, after the objection was filed, the waiver was filed.

59. 05-93365-A-13G JOSEPH/APRIL WALKER HEARING - MOTION TO
FW #5 OBTAIN DISCHARGE

3-23-09  [71]

Final Ruling: This motion to obtain a chapter 13 discharge has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1), General
Order 05-03, ¶¶ 3(a)(2) & 8(a), and Fed. R. Bankr. R. 2002(b).  The failure of
the trustee, the U.S. Trustee, creditors, and any other party in interest to
file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the
sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir.th

1995).  Further, because the court will not materially alter the relief
requested by the debtor, an actual hearing is unnecessary.  See Boone v. Burk
(In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the respondents’th

defaults are entered and the matter will be resolved without oral argument.

The motion for entry of a chapter 13 discharge will be granted.

First, the trustee has filed a final report and the time to file objections to
it have expired.  His report demonstrates that the debtors have made the
payments required by the plan and that the trustee has made the payments to
creditors required by the plan.  The requirement imposed by 11 U.S.C. § 1328(a)
that the debtors receive a discharge only after completion of all payments
under the plan has been satisfied.  See In re Avery, 272 B.R. 718 (Bankr. E.D.
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Cal. 2002); In re Estrada, 322 B.R. 149 (Bankr. E.D. Cal. 2005).

Second, the debtors have filed their certificate in connection with this motion
that they are not required by a judicial or administrative order, or by
statute, to pay a domestic support obligation.  See 11 U.S.C. § 1328(a).  No
objection has been filed to that certificate and the time to file an objection
has expired.

Third, on October 21, 2008, the debtors have filed certificates that they have
completed their post-petition instructional course concerning personal
financial management as described in 11 U.S.C. § 111.  This satisfies 11 U.S.C.
§ 1328(g)(1).

Fourth, by service of this motion, the debtors have given all creditors notice
that 11 U.S.C. § 522(q)(1) is not applicable to them, and that there is no
pending proceeding in which the debtors, or either of them, may be found guilty
of a felony of the kind described in section 522(q)(1)(A) or liable for a debt
of the kind specified in section 522(q)(1)(B).  No creditor has objected to
this notice.  This satisfies the requirements of 11 U.S.C. § 1328(h).

Finally, the debtors have not received a discharge in a chapter 7, 11, or 12
case during the four years preceding the filing of this case nor have they
received a chapter 13 discharge in the two years preceding the filing of this
case.  See 11 U.S.C. § 1328(f).

Therefore, no sooner than 10 days after the hearing on this motion, the clerk
shall enter the debtors’ discharge.

60. 08-91472-A-13G LUKE MCDOUGLE, JR. HEARING - TRUSTEE’S OBJECTION TO
RDG #2 CLAIM OF EXEMPTIONS

3-25-09  [66]

Final Ruling: This objection to the debtor’s exemptions has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as
consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the objecting party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

debtor’s default is entered and the matter will be resolved without oral
argument.

The objection will be sustained.

The objection complains that the debtor’s claim of exemptions under CAL. CIV.
PROC. CODE § 703.140(b) is not accompanied by the waiver required by CAL. CIV.
PROC. CODE § 703.140(a)(2) from the nonfiling spouse.  No waiver having been
filed, all exemptions under section 703.140(b) are disallowed.

61. 09-90173-A-13G SARKIS/BIANCA EDDY HEARING - MOTION TO 
FW #1 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
3-19-09  [16]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
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Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

62. 07-91279-A-13G JOE/LINDA ALMEIDA HEARING - MOTION FOR
MDE #1 RELIEF FROM AUTOMATIC STAY
NATIONSTAR MORTGAGE, VS. 3-25-09  [31]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The motion will be dismissed as moot.

The court confirmed a plan on January 16, 2008.  That plan provides for the
movant’s claim in Class 4.  Class 4 secured claims are not long-term claims
that are not modified by the plan and that were not in default prior to the
filing of the petition.  They are paid directly by the debtor or by a third
party.  The plan includes the following provision at section 3.15:

“Class 4 claims mature after the completion of this plan, are not in default,
and are not modified by this plan.  These claims shall be paid by Debtor or a
third person whether or not the plan is confirmed.  Entry of the confirmation
order shall constitute an order modifying the automatic stay to allow the
holder of a Class 4 secured claim to exercise its rights against its collateral
in the event of a default under the terms of its loan or security documentation
provided this case is then pending under chapter 13.”

Because the plan has been confirmed and because the case remains pending under
chapter 13, the automatic stay has already been modified to permit the movant
to proceed against its collateral.

The movant shall bear its own fees and costs.

63. 08-90986-A-13G WAYNE/LORI FREDERICK HEARING - MOTION FOR
JHK #1 RELIEF FROM AUTOMATIC STAY
CHRYSLER FIN’L SVCS., ETC., VS. 3-31-09  [74]

Final Ruling: The case was converted to chapter 7 on April 18.  Therefore, the
court continues the hearing to parties have continued the hearing to June 8 at
9:00 to permit the movant to serve the correct trustee and to give notice of
the continued hearing.  Opposition shall be filed 14 days prior to the hearing. 
To the extent this continuance is beyond want is permitted by 11 U.S.C. §
362(e), if the movant is unwilling to waive such time constraints, it shall
lodge an order dismissing this motion without prejudice due to its failure to
serve the correct trustee.
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64. 09-90596-A-13G SANDRA CARRANZA HEARING - MOTION FOR
JHW #1 RELIEF FROM AUTOMATIC STAY
AMERICREDIT FIN’L SVCS., INC., VS. 3-26-09  [17]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will not materiallyth

alter the relief requested by the moving party, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d)(1) to permit the
movant to repossess and to obtain possession of its personal property security,
and to dispose of it in accordance with applicable nonbankruptcy law.  The
movant is secured by a vehicle.  The debtor has proposed a plan that makes no
provision for the movant’s claim.  Further, the movant received possession of
the vehicle securing its claim prior to the filing of the case.  Thus, two
things are clear: the movant’s claim will not be paid and the vehicle securing
its claim is not necessary to the debtor’s personal financial reorganization. 
This is cause to terminate the automatic stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs.  11 U.S.C. §
506(b).

The 10-day stay of Fed. R. Bankr. P. 4001(a)(3) is ordered waived.
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