UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

April 20, 2009 at 9:00 A.M.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 21. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO GENERAL ORDER 05-03,
3(c), LOCAL BANKRUPTCY RULE 3007-1(c) (2), OR LOCAL BANKRUPTCY RULE 9014-1(f) (2),
RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF REQUESTED.
RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF THAT
OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL GIVE
THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL HEARING
UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT SETS A
FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS APPROVED BY
THE COURT, THE FINAL HEARING WILL TAKE PLACE ON MAY 18, 2009 AT 9:00 A.M.
OPPOSITION MUST BE FILED AND SERVED BY MAY 4, 2009, AND ANY REPLY MUST BE FILED AND
SERVED BY MAY 11, 2009. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE DATE
AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDER, ITEMS 22
THROUGH 57. INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW. THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MAY 4, 2009, AT 9:30 A.M.
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Matters called beginning at 9:00 a.m.

08-38701-A-13G PETRA MESSNER HEARING - MOTION FOR
JMS #1 RELTEF FROM AUTOMATIC STAY
CHASE HOME FINANCE, LLC, VS. 3-13-09 [35]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: The motion will be granted.

The movant’s claim is provided for in Class 2. Class 2 claims are paid in full
through the plan. However, because no plan has been confirmed, payments under
the plan cannot be transmitted by the trustee. See 11 U.S.C. § 1326(a) (2).

Nonetheless, this case was filed on December 17, 2008. The debtor has had
ample time to confirm a plan but has failed to do so. A review of the docket
reveals that the debtor did not file a plan and schedules until February 2.
This was 47 days after the petition was filed, more than 30 days after they
were due. See Fed. R. Bankr. P. 1007(c), 3015 (b) Further, after failing to
timely file these documents, the debtor abandoned the initial plan and filed an
amended plan. The amended plan was denied confirmation on April 6 because the
debtor had failed to make the plan payments required by that plan. The debtor
then proposed another amended plan.

In short, it appears from this record that the debtor has failed to appear in
the diligent prosecution of this case. No plan appears to be in prospect.

And, because there is no dispute that the subject property is over-encumbered,
the motion will be granted pursuant to 11 U.S.C. § 362(d) (2) in order to permit
the movant to conduct a nonjudicial foreclosure sale and to obtain possession
of the subject real property following the sale.

Because the movant has not established that the wvalue of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.s.c. §
506 (b) .

The 10-day stay of Fed. R. Bankr. P. 4001 (a) (3) is ordered waived.

09-24702-A-13G MARLENE GONZALEZ HEARING - MOTION FOR
MDE #1 RELTIEF FROM AUTOMATIC STAY
BANK OF AMERICA, VS. 3-27-09 [9]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f) (2). Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further. If no opposition is offered at the hearing, the
court will take up the merits of the motion. Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion. Obviously, if there is opposition, the court may reconsider this
tentative ruling.
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The motion will be granted and the automatic stay annulled pursuant to 11
U.S.C. § 362(d) (1).

The movant completed a nonjudicial foreclosure sale on or about December 19,
2008. This case was filed on March 18, 2009, after the sale and after service
of a three-day notice to quit the premises, the expiration of the three-day
period, and the filing and service of an unlawful detainer complaint. An order
permitting the posting of the complaint on the subject property was obtained
after the petition was filed. The latter occurred before the movant learned of
the petition.

Since the petition was filed, the debtor has failed to file all schedules,
statements and a plan. The time to file these documents has expired.

The debtor has no apparent right to reorganize the movant’s debt because of the
foreclosure and the debtor has no right to the possession of the property.
Given the filing of the petition but the failure to timely and diligently
prosecute it, the court concludes that the petition was filed solely to delay
the unlawful detainer. This is cause to both terminate and annul the automatic
stay. See 11 U.S.C. § 362(d) (1).

The 10-day stay of Fed. R. Bankr. P. 4001 (a) (3) is ordered waived.

09-21305-A-13 GWEN/MARVIN MATTHEWS HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
4-3-09 [22]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: The case will be dismissed.

The debtor was given permission to pay the filing fee in installments pursuant
to Fed. R. Bankr. P. 1006(b). The installment in the amount of $58 due on
March 30, 2009 was not paid. This is cause for dismissal. See 11 U.S.C. §
1307 (c) (2) .

09-21305-A-13G GWEN/MARVIN MATTHEWS HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [19]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

First, the debtor has not discharged the obligation imposed by 11 U.S.C. §
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521 (a) (1) to file schedules and statements. While such documents were filed,
they are substantially incomplete. Filing documents without including the
information called for in the documents does not discharge the duty imposed by
section 521 (a) (1). And, attempting to confirm a plan while withholding this
financial information is bad faith and prevents the confirmation of any plan.
See 11 U.S.C. § 1325(a) (3) .

Second, 1n violation of General Order 05-05 and an order entered in this case
on the date of filing, the debtor has failed to provide the trustee with
employer payment advices for the 60-day period preceding the filing of the
petition.

Third, 11 U.S.C. § 521 (e) (2) (B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition. This return must be produced seven
days prior to the date first set for the meeting of creditors. The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation. In addition to the requirement of section 521 (e) (2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228 (a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over. This has not been done.

Finally, like the schedules and the statements, the plan filed by the debtor is
largely blank. Filing a plan that makes no provision for creditors does not
comply with the spirit of 11 U.S.C. § 1321 requiring the filing of a plan.

09-21213-A-13G MATTHEW/LISA HOW HEARING - MOTION TO

DN #1 VALUE COLLATERAL OF WELLS FARGO
BANK
4-6-09 [23]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$260,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Wells Fargo Bank. The first deed of trust secures a loan
with a balance of approximately $281,000 as of the petition date. Therefore,
Wells Fargo Bank’s other claim secured by a junior deed of trust is completely
under-collateralized. ©No portion of this claim will be allowed as a secured
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claim. See 11 U.S.C. § 506 (a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9*" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5*" Cir. 2000); In re Tanner, 217 F.3d 1357 (11*® Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3 Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°° Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1) .

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The wvalue of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
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market value of $260,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

09-21016-A-13G EDDIE ESTAVILLO HEARING - OBJECTION TO
RDG #2 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [23]

O Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

First, because the attorney’s fees being sought by the debtor’s attorney exceed
what is permitted under the chapter 13 fee guidelines, no fees may be paid
post-petition until counsel has filed a fee application and the court has
approved compensation. Any order confirming a plan must impose this additional
requirement to the payment of fees.

Second, a debtor’s projected disposable income must be paid to unsecured
creditors if demanded by them or the trustee. See 11 U.S.C. § 1325(b). Based
on the Statement of Current Monthly Income, etc., Forms 22 (c), the debtor has
monthly projected disposable income of $2,332.72. This must be paid to
unsecured creditors each month given the trustee’s objection. See In re
Kagenveama, 2008 WL 2485570 (9*" Cir. June 23, 2008). Because the plan fails
to provide for such payment, it cannot be confirmed.

Third, the plan provides for the payment of secured claims in Class 2. No
interest is provided, however. Because such claims are not paid in full upon
plan confirmation, they must receive interest. The failure to provide interest
means that such claims are not paid in full as required by 11 U.S.C. §
1325(a) (5) (B) . See Till v. SCS Credit Corp., 124 S.Ct. 1951 (2004).

08-38920-A-13G MITCHELL CAVES HEARING - MOTION TO

FW #1 CONFIRM FIRST AMENDED CHAPTER 13
PLAN
2-23-09 [28]

K Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

The plan is not feasible as witnessed by the failure of the debtor to make plan
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10.

payments totaling $1,910. The plan does not comply with 11 U.S.C. §
1325 (a) (6) .

09-24730-A-13G ORLANDO ASUNCION, JR. HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS

3-25-09 [6]
O Telephone Appearance
R Trustee Agrees with Ruling
Tentative Ruling: The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. P. 1007 (a) (1) and Local Bankruptcy Rule 1007-1. The deadline
for filing the list has expired and the notice of the commencement of this
bankruptcy case was served on or about April 10. Because no master address
list has been filed, the notice was not served on all creditors. As a result,
they were not notified that the case had been filed nor did they receive notice
of the various deadlines for filing complaints, objecting to exemptions,
objecting to the proposed plan, and filing proofs of claims. To permit the
case to remain pending would be unfair to all creditors. Accordingly, the
petition will be dismissed.

09-22731-A-13G CESARIO CORDOVA HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
3-26-09 [12]

O Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: The case will be dismissed.

The debtor was given permission to pay the filing fee in installments pursuant

to Fed. R. Bankr. P. 1006(b). The installment in the amount of $68 due on
March 20 was not paid. This is cause for dismissal. See 11 U.S.C. §
1307 (c) (2) .

09-21135-A-13G EMILIO/BELLA CUBILLO HEARING - OBJECTIONS TO

MBB #1 CHAPTER 13 PLAN AND CONFIRMATION

THEREOEF BY COUNTRYWIDE HOME LOANS
SERVICING, L.P.
3-26-09 [18]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
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11.

12.

tentative ruling.
The objection will be sustained.

While the plan provides for the maintenance of ongoing mortgage payments on the
objecting creditor’s secured claim, it fails to provide for the cure of the
pre-petition arrearage. This violates 11 U.S.C. § 1325(a) (5) (B) because it
means that the plan does not provide for payment in full of a secured claim.

08-39545-A-13G SPENCER/ELIZABETH THOMPSON HEARING - MOTION TO
DCJ #1 CONFIRM CHAPTER 13 PLAN
2-24-09 [18]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

First, in violation of General Order 05-05 and an order entered in this case on
the date of filing, the debtor has failed to provide the trustee with employer
payment advices for the 60-day period preceding the filing of the petition.

Second, 11 U.S.C. § 521 (e) (2) (B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition. This return must be produced seven
days prior to the date first set for the meeting of creditors. The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation. In addition to the requirement of section 521 (e) (2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228 (a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over. This has not been done.

09-21757-A-13 EMMITT/NICOLE GRIFFITH HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
4-1-09 [16]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The debtor’s schedules, primarily Schedules I and J, contain material and false
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13.

14.

statements regarding employment and gross and net household income. Income is
materially higher than reported. At the debtor’s actual income, the debtor
could pay a significant dividend to unsecured creditors, perhaps as much as
44%. The plan proposes to pay nothing. Given the failure of the debtor to
accurately report income, the court concludes the debtor has breached the duty
imposed by 11 U.S.C. § 521 (a) (1) to accurately report this information. In
this circumstance, the attempt to confirm a plan that pays nothing to unsecured
creditors is bad faith. See 11 U.S.C. § 1325(a) (3).

09-24059-A-13G SAM PAK HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
3-18-09 [9]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. P. 1007 (a) (1) and Local Bankruptcy Rule 1007-1. The deadline
for filing the list has expired and the notice of the commencement of this
bankruptcy case was served on or about April 2. Because no master address list
has been filed, the notice was not served on all creditors. As a result, they
were not notified that the case had been filed nor did they receive notice of
the various deadlines for filing complaints, objecting to exemptions, objecting
to the proposed plan, and filing proofs of claims. To permit the case to
remain pending would be unfair to all creditors. Accordingly, the petition
will be dismissed.

09-22071-A-13G JAMES ARCE HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
4-1-09 [16]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

The objection asserts that because the plan does not provide for the secured
claim of the IRS, it may not be confirmed.

11 U.S.C. § 1322(a) 1is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
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15.

claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325 (a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §
362(d) (1) .

However, the objection will be sustained to the extent it argues that the plan
does not comply with 11 U.S.C. § 1322 (a) (2). The plan does not provide for
payment in full of the priority claims of the IRS and the FTB.

09-21372-A-13G JOCELYN/WILLIAM MCINTOSH CONT. HEARING - OBJECTIONS TO
MBB #1 CHAPTER 13 PLAN AND CONFIRMATION
THEREOEF BY COUNTRYWIDE HOME LOANS
SERVICING, L.P.
3-4-09 [19]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained for the reasons stated in the ruling on the
trustee’s objection, RDG-1. That ruling is incorporated by reference.

Whether or not the objecting creditor agrees with this ruling, it shall appear
on the order to show cause.
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09-21372-A-13G JOCELYN/WILLIAM MCINTOSH HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [33]

K Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objections will be sustained in part.

The objection asserts that because the plan does not provide for the secured
claim of RC Willey Financial Services, it may not be confirmed.

11 U.S.C. § 1322(a) 1is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322 (b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)) .

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §
362(d) (1) .

However, the remaining objections have merit.

First, the debtor has a 2008 income tax refund of $13,000 that has not been
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18.

exempted. With the inclusion of this sum in the liquidation analysis,
unsecured creditors are entitled to a dividend of 12%. The plan provides only
a 5.31% dividend. The plan does not comply with 11 U.S.C. § 1325(a) (4).

Second, the plan fails to provide for the cure of a pre-petition arrearage owed
on a secured claim held by Countrywide. The failure to cure the arrearage
while maintaining the ongoing monthly payment violates 11 U.S.C. §
1325 (a) (5) (B) because the plan does not provide for payment in full of the
secured claim.

09-21778-A-13G EDUARDO/CAROLINE ASUNCION HEARING - OBJECTIONS TO

MBB #1 CHAPTER 13 PLAN AND CONFIRMATION
THEREOF BY COUNTRYWIDE BANK, FSB
3-2-09 [16]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

While the plan provides for the maintenance of ongoing mortgage payments on the
objecting creditor’s secured claim, it fails to provide for the cure of the
pre-petition arrearage. This violates 11 U.S.C. § 1325(a) (5) (B) because it
means that the plan does not provide for payment in full of a secured claim.

09-21778-A-13G EDUARDO/CAROLINE ASUNCION HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
4-1-09 [26]

K Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

The objection asserts that because the plan does not provide for the secured
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claims of Fidelity Inv. and San Joaquin County, it may not be confirmed.

11 U.S.C. § 1322 (a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §
362(d) (1) .

However, the remaining objections have merit.

First, the plan fails to provide for the payment of the debtor’s attorney’s

fees. Because such claims are entitled to priority and administrative status,
the failure to provide for their payment in full is contrary to 11 U.S.C. §
1322 (a) (2). See 11 U.S.C. §§ 503(b), 507 (a) (2).

Second, the plan purports to provide for the secured claim of Mercedes Benz
Financial in Class 2 but fails to specify a dividend or an interest rate.
Hence, the proposed treatment does not comply with 11 U.S.C. § 1325(a) (5) (B).

Third, the plan purports to assume an unexpired vehicle lease with Toyota
Financial. However, it holds a secured claim; it did not lease a vehicle to
the debtor. The proposed treatment, then, does not comport with one of the
three alternatives permitted by 11 U.S.C. § 1325(a) (5).

Fourth, the proposed plan payment of $54 cannot possibly pay all dividends
necessary to satisfy priority and secured claims. The plan is not feasible as
required by 11 U.S.C. § 1325(a) (6).

Fifth, the income reported on Form 22C is not supported by the debtor’s payment
advices for the six months preceding the petition. It appears that the
debtor’s monthly income is more than $3,000 higher than reported on Form 22C.
Given this additional income, the debtor has projected disposable income that
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the proposed plan does not pay to holders of unsecured claims in violation of
11 U.s.C. § 1322 (b).

09-20381-A-13G JOSEPH CLARK HEARING - MOTION TO

TAW #3 VALUE COLLATERAL OF SPECIALIZED
LOAN SERVICING, LLC
4-1-09 [25]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$215,900 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Provident Bank. The first deed of trust secures a loan
with a balance of approximately $384,000 as of the petition date. Therefore,
Specialized Loan Service’s claim secured by a junior deed of trust is
completely under-collateralized. No portion of this claim will be allowed as
secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5 Cir. 2000); In re Tanner, 217 F.3d 1357 (11" Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°° Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9" Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
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property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, i1if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1) .

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The wvalue of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $215,900. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5*" Cir. 1980).

09-21882-A-13G MESAKE FINAU HEARING - OBJECTION TO

WGM #1 CONFIRMATION OF CHAPTER 13 PLAN BY
CHASE HOME FINANCE, LLC
3-25-09 [14]

X Telephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, 9 3(c), the debtor was not required to file a written

response. If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further. If no opposition is offered at

the hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be overruled.
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The objection asserts that because the plan does not provide for the objecting
creditor’s secured claim, it may not be confirmed.

11 U.S.C. § 1322(a) 1is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322 (b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §
362(d) (1) .

09-20385-A-13G GERALD/SANDRA EDWARDS HEARING - MOTION TO
PCP #1 CONFIRM CHAPTER 13 PLAN
3-25-09 [23]

O Telephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: The motion will be granted and the objection will be
overruled.

The objection asserts that because the plan does not provide for the secured
claim of San Joaquin County, it may not be confirmed.

11 U.S.C. § 1322(a) 1is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322 (b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
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modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §
362(d) (1) .
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THE FINAL RULINGS BEGIN HERE

08-38701-A-13G PETRA MESSNER HEARING - MOTION TO

HWW #2 VALUE COLLATERAL OF CHASE HOME
FINANCE, LLC
3-23-09 [42]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9*" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$80,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Chase Home Finance. The first deed of trust secures a
loan with a balance of approximately $29,775.68 as of the petition date.
Therefore, Chase Home Finance’s other claim secured by a junior deed of trust
is completely under-collateralized. No portion of this claim will be allowed
as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5 Cir. 2000); In re Tanner, 217 F.3d 1357 (11" Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°° Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9" Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
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overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the wvalidity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and

heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $80,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the wvalue of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5 Cir. 1980).

09-20302-A-13G JOHN/TAMMY CROWDER HEARING - MOTION FOR
APN #1 RELTIEF FROM AUTOMATIC STAY
WELLS FARGO AUTO FINANCE, VS. 3-20-09 [22]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9*" Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to repossess and to obtain possession of its personal property security,
and to dispose of it in accordance with applicable nonbankruptcy law. The
movant is secured by a vehicle. The debtor has proposed a plan that will
surrender the vehicle to the movant in satisfaction of its secured claim. That
plan has not yet been confirmed. Nonetheless, the terms of the proposed plan
makes two things clear: the movant’s claim will not be paid and the vehicle
securing its claim is not necessary to the debtor’s personal financial
reorganization. This is cause to terminate the automatic stay.

Because the movant has not established that the value of its collateral exceeds
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25.

26.

27.

28.

the amount of its claim, the court awards no fees and costs. 11 U.s.c. §
506 (b) .

The 10-day stay of Fed. R. Bankr. P. 4001 (a) (3) is ordered waived.

08-22503-A-13G CARROLL/SHARLANE CHRISTY HEARING - MOTION TO
FW #1 MODIFY CONFIRMED CHAPTER 13 PLAN
3-16-09 [16]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f) (1), General Order 05-03, { 8(b), and Fed. R.
Bankr. R. 3015(g). The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9* Cir. 1995). Further, because the court will not
materially alter the relief requested by the debtor, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006).
Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. §§
1322 (a) & (b), 1323(c), 1325(a), and 1329.

09-21208-A-13G TYRONE MOORE HEARING - MOTION FOR
PPR #1 RELTIEF FROM AUTOMATIC STAY
CHRISTIANA BANK & TRUST CO., VS. 3-9-09 [27]

Final Ruling: The motion will be dismissed as moot. The case was dismissed on
April 6. Consequently, the automatic stay has expired. See 11 U.S.C. §
362 (c) (1) & (c)(2).

09-21208-A-13G TYRONE MOORE HEARING - OBJECTION TO

PPR #1 CHAPTER 13 PLAN AND CONFIRMATION
BY CHRISTIANA BANK & TRUST CO.
3-9-09 [22]

Final Ruling: The objection will be dismissed as moot. The case was dismissed

on April 6, 2009.

09-21208-A-13G TYRONE MOORE HEARING - OBJECTION TO
RDG #2 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [38]

Final Ruling: The objection will be dismissed as moot. The case was dismissed
on April 6, 2009.

08-38011-A-13G MICHAEL HOPKINS HEARING - TRUSTEE’S OBJECTION TO
RDG #2 CLAIM OF EXEMPTIONS
3-11-09 [22]

Final Ruling: This objection to the debtor’s exemptions has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered as
consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d 52,
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53 (9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the objecting party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

debtor’s default is entered and the matter will be resolved without oral
argument.

The objection will be sustained.

The objection complains that the debtor’s claim of exemptions under CAL. CIV.
PROC. CODE § 703.140(b) is not accompanied by the waiver required by CAL. CIV.
PROC. CODE § 703.140(a) (2) from the nonfiling spouse. No waiver having been
filed, all exemptions under section 703.140(b) are disallowed.

08-36913-A-13G MARK/LISA BOBROW HEARING - MOTION TO
JLB #4 AMEND AND CONFIRM CHAPTER 13 PLAN
3-19-09 [52]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f) (1), General Order 05-03, 9 8(a), and Fed. R. Bankr.
R. 2002 (b). The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the debtor, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the
respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted. 11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation. The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

07-29516-A-13G STEPHEN/ANNETTE KELLEY HEARING - MOTION TO

DN #2 ALLOW LATE FILED CLAIM AS AMENDED
INFORMAL CLAIM
4-3-09 [25]

Final Ruling: The motion will be dismissed without prejudice.

The motion concerns an allegedly late filed proof of claim by a secured
creditor. No objection has been filed by any party interest to the allowance
of that proof of claim. As a result, whether or not it was filed late, the
claim is deemed allowed. See 11 U.S.C. § 502(a). Hence, there is no reason to
determine whether the creditor filed a timely informal proof of claim in order
to allow the late filed formal proof of claim as an amendment of the informal
claim.

08-38920-A-13G MITCHELL CAVES CONT. HEARING - OBJECTION TO
RDG #2 CONFIRMATION OF PLAN BY TRUSTEE
2-10-09 [23]

Final Ruling: The objection was resolved by the order filed March 27, 20009.
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08-38920-A-13G MITCHELL CAVES HEARING - MOTION TO
FW #2 AVOID JUDICIAL LIEN
VS. MCMILLAN, ANDREWS & ASSOC. 2-27-09 [41]

Final Ruling: This motion to avoid a judicial lien has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the
trustee and the respondent creditor to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the granting of the motion. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9™ Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9" Cir. 2006).
Therefore, the defaults of the trustee and the respondent creditor are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 522 (f) (1) (A). The subject
real property has a value of $250,000 as of the date of the petition. The
unavoidable liens total $292,892.77. The debtor has an available exemption of
$10. The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property. After
application of the arithmetical formula required by 11 U.S.C. § 522 (f) (2) (4),
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien impairs the debtor’s exemption of the real property and its
fixing is avoided subject to 11 U.S.C. § 349 (b) (1) (B).

08-34721-A-13G ERICA/MARIANO CONTRERAS HEARING - MOTION TO

CLH #2 VALUE COLLATERAL OF AMERICA’S
SERVICING CO.
3-13-09 [24]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9*" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$285,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by America’s Servicing Co. The first deed of trust secures
a loan with a balance of approximately $439,140 as of the petition date.
Therefore, America’s Servicing Co.’s other claim secured by a junior deed of
trust is completely under-collateralized. No portion of this claim will be
allowed as a secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5" Cir. 2000); In re Tanner, 217 F.3d 1357 (11" Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
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(3 Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°% Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9" Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, i1if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1) .

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The wvalue of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $285,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5*" Cir. 1980).
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08-34721-A-13G ERICA/MARIANO CONTRERAS HEARING - MOTION TO

CLH #3 VALUE COLLATERAL OF AMERICAN
GENERAL
3-13-09 [20]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted. The motion is accompanied by the debtor’s declaration. The debtor
is the owner of the subject property. In the debtor’s opinion, the subject
property had a value of $14,865 as of the date the petition was filed and the
effective date of the plan. Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive. See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9*® Cir. 2004). Therefore, $14,865 of
the respondent’s claim is an allowed secured claim. When the respondent is
paid $14,865, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien.
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

06-23423-A-13G JACOB ARCE HEARING - MOTION TO
FW #1 MODIFY CONFIRMED CHAPTER 13 PLAN
3-16-09 [79]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f) (1), General Order 05-03, q 8(b), and Fed. R.
Bankr. R. 3015(g). The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9* Cir. 1995). Further, because the court will not
materially alter the relief requested by the debtor, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9" Cir. 2006).
Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. §§
1322 (a) & (b), 1323(c), 1325(a), and 1329.

09-20533-A-13G OSCAR/MILAGRO ESCALANTE HEARING - MOTION TO
FW #2 CONFIRM FIRST AMENDED CHAPTER 13
PLAN

2-11-09 [23]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
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Bankruptcy Rule 9014-1(f) (1), General Order 05-03, 1 8(a), and Fed. R. Bankr.
R. 2002 (b). The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the debtor, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the
respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted. 11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation. The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

09-21135-A-13G EMILIO/BELLA CUBILLO HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [15]

Final Ruling: The objecting party has voluntarily dismissed the objection.

09-21143-A-13G FEBE NATIVIDAD AND CONT. HEARING - MOTION FOR
RSS #1 CLARO CABRERA RELTIEF FROM AUTOMATIC STAY
FIRST FEDERAL BANK OF CA, VS. 3-4-09 [12]

Final Ruling: The motion will be dismissed as moot. The case was dismissed on
April 6. Consequently, the automatic stay has expired. See 11 U.S.C. §
362 (c) (1) & (c)(2).

08-29555-A-13G JAMES SEYMOUR HEARING - TRUSTEE’S OBJECTION TO
RDG #5 CLAIM OF EXEMPTION
3-19-09 [74]

Final Ruling: This objection to the debtor’s exemptions has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered as
consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d 52,

53 (9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the objecting party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

debtor’s default i1s entered and the matter will be resolved without oral
argument.

The objections will be sustained.

First, the debtor has attempted to claim a homestead exemption in property that
the debtor did not reside in on the date of the petition. This is apparent for
two reasons. First, the petition lists the debtor’s address at another
location. Second, the proposed plan seeks to modify the claim secured by the
homesteaded property. 11 U.S.C. § 1322(b) (2) bars the modification of a home
loan. Hence, if the debtor seeks to modify the claim, it must not be his home.

Second, the debtor is self employed. Yet, he has attempted to exempt $1,000 in
wages pursuant to CAL. CIV. PROC. CODE § 704.070. This section permits the
exemption of wages from employee, not profits from a business activity.
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Third, the debtor has attempted to exempt $11,360 in a checking account and a
$10,012 trust pursuant to CAL. CIV. PROC. CODE § 704.210. This section
provides only that not subject to the enforcement of a money judgment is exempt
without making a claim of exemption. However, Schedule C gives no explanation
as to why these funds or the trust are exempt. In short, the debtor has not
really even claimed an exemption.

09-21655-A-13G LOWELL/MARIA JOHNSON HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE
4-1-09 [23]

Final Ruling: The objecting party has voluntarily dismissed the objection.

09-22755-A-13G MICHAEL/CATHERINE MURRAY HEARING - MOTION TO
PLG #1 VALUE COLLATERAL OF POPULAR MTG.
3-18-09 [11]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$250,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Countrywide. The first deed of trust secures a loan with
a balance of approximately $306,904.36 as of the petition date. Therefore,
Popular Mortgage’s claim secured by a junior deed of trust is completely under-
collateralized. No portion of this claim will be allowed as a secured claim.
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9*" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5*" Cir. 2000); In re Tanner, 217 F.3d 1357 (11*® Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3 Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°° Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
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valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the wvalidity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $250,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the wvalue of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

08-29564-A-13G LIONEL/MARIA MURILLO HEARING - OBJECTION TO
FW #2 CLAIM OF WACHOVIA MORTGAGE
3-3-09 [28]

Final Ruling: This objection to the proof of claim of Wachovia Mortgage has
been set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d

52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006). Therefore, the

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection is sustained. The creditor has filed two different proofs of
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claim for the same debt. The first was filed on August 29, 2008. The second
proof of claim was filed on September 17, 2008. The later proof of claim does
not indicate that it is amending or replacing the earlier proof of claim.
However, from the information in the proofs of claim, it is clear that they are
duplicative. Therefore, the earlier proof of claim is disallowed and the
latest proof of claim is allowed.

08-29564-A-13G LIONEL/MARIA MURILLO HEARING - OBJECTION TO
FW #3 CLAIM OF WACHOVIA MORTGAGE
3-3-09 [31]

Final Ruling: This objection to the proof of claim of Wachovia Mortgage has
been set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d

52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006). Therefore, the

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection is sustained. The creditor has filed two different proofs of
claim for the same debt. The first was filed on August 29, 2008. The second
proof of claim was filed on September 17, 2008. The later proof of claim does
not indicate that it is amending or replacing the earlier proof of claim.
However, from the information in the proofs of claim, it is clear that they are
duplicative. Therefore, the earlier proof of claim is disallowed and the
latest proof of claim is allowed.

08-36264-A-13G STEVEN/LUCY COOK HEARING - MOTION FOR
PLG #1 CONFIRMATION OF MODIFIED CHAPTER
13 PLAN

2-27-09 [45]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f) (1), General Order 05-03, 9 8(a), and Fed. R. Bankr.
R. 2002 (b). The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the debtor, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the
respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted. 11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation. The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

08-36264-A-13G STEVEN/LUCY COOK HEARING - MOTION TO
PLG #2 VALUE COLLATERAL OF GMAC MORTGAGE
2-27-09 [50]

Final Ruling: This valuation motion has been set for hearing on the notice
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required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to

the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Cir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$185,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by GMAC Mortgage. The first deed of trust secures a loan
with a balance of approximately $218,138.14 as of the petition date.

Therefore, GMAC Mortgage’s other claim secured by a junior deed of trust is
completely under-collateralized. No portion of this claim will be allowed as a
secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9*" Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*® Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5*" Cir. 2000); In re Tanner, 217 F.3d 1357 (11*® Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3* Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°° Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii) .

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
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47.

interest. The respondent’s deed of trust will remain of record until the plan

is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (i). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (1).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and

heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to

assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $185,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the wvalue of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

08-21769-A-7 WILLIAM/DAWN SCHMIDT HEARING - MOTION TO

FF #2 WITHDRAW FROM REPRESENTATION
OF THE DEBTOR
3-13-09 [51]

Final Ruling: The motion will be dismissed without prejudice.

This motion pertains to a chapter 7 case. However, the movant has set a
hearing on the court’s chapter 13 calendar. Because this is not a chapter 13
case, the court dismisses the motion and instructs the movant to set a new
hearing on the correct law and motion calendar.

08-30670-A-13G GEORGE/HELEN APOSTOL HEARING - MOTION TO
FW #2 MODIFY CONFIRMED CHAPTER 13 PLAN
3-3-09 [32]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f) (1), General Order 05-03, { 8(b), and Fed. R.
Bankr. R. 3015(g). The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9* Cir. 1995). Further, because the court will not
materially alter the relief requested by the debtor, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006).
Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. §§
1322 (a) & (b), 1323(c), 1325(a), and 1329.
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09-21372-A-13G JOCELYN/WILLIAM MCINTOSH HEARING - MOTION FOR
MBB #2 RELIEF FROM AUTOMATIC STAY
AMERICA’S WHOLESALE LENDER,, VS. 3-12-09 [25]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9" Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of
the subject real property following sale. The movant is secured by a deed of
trust encumbering the debtor’s real property. The debtor has proposed a plan
that will surrender the subject property to the movant in satisfaction of its
secured claim. That plan has not yet been confirmed. Nonetheless, the terms
of the proposed plan makes two things clear: the movant’s claim will not be
paid and the real property securing its claim is not necessary to the debtor’s
personal financial reorganization. This i1s cause to terminate the automatic
stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The 10-day stay of Fed. R. Bankr. P. 4001 (a) (3) is ordered waived.

05-29773-A-13G CASTLE/TANYA KETCHUM HEARING - DEBTORS’ OBJECTION TO
CLH #1 CLAIM OF ADVANCE AMERICA
2-25-09 [56]

Final Ruling: This objection to the proof of claim of Advance America has been
set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d

52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006). Therefore, the

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection will be sustained and the claim is allowed as a general unsecured
claim. The claim is based on the pre-petition loan to the debtor. Such claims
are not entitled to priority status. 11 U.S.C. § 507.

08-37373-A-13G CHRISTINE LEON HEARING - MOTION TO

TAW #4 CONFIRM 2ND AMENDED CHAPTER 13
PLAN
3-6-09 [37]

Final Ruling: This motion to confirm a modified plan proposed prior to
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confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f) (1), General Order 05-03, {9 8(a), and Fed. R. Bankr.
R. 2002 (b). The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the debtor, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*® Cir. 2006). Therefore, the
respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted. 11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation. The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

09-22575-A-13G MARY NELSON HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
3-24-09 [18]

Final Ruling: The order to show cause will be discharged because it is moot.
The case was dismissed on April 6.

09-24689-A-13G ANTHONY/SHANNON MASSA HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
3-25-09 [6]

Final Ruling: The order to show cause will be discharged because it is moot.

The debtor did not file a Statement of Social Security Number, either with the
petition or within 15 days of its filing, as required by Fed. R. Bankr. P.

1007 (f) . The trustee takes the debtor’s social security number from this
statement and includes it on the notice of the commencement of the case that is
served on all creditors. Creditors frequently need the social security number
to identify the debtor. Thus, the quality of notice may be substantially
reduced and perhaps nullified by the absence of the social security number.

See Ellett v. Goldberg (In re Ellett), 317 B.R. 134 (Bankr. E.D. Cal. 2004),
affirmed 328 B.R. 205 (E.D. Cal. 2005), affirmed 506 F.3d 774 (9*® Cir. 2007).
As a result, the failure to file the Statement of Social Security Number may be
cause for dismissal. See 11 U.S.C. § 1307(c) (1l). However, in this case, the
debtor belatedly filed the statement. It was filed in time for the trustee to
include the social security number on the notice of the commencement of the

case. Thus, the late filing caused no prejudice to creditors.

09-21590-A-13G RAFAEL/LIGAYA FONTANILLA CONT. HEARING - OBJECTION TO

TJS #1 CONFIRMATION OF CHAPTER 13 PLAN
BY JPMORGAN CHASE BANK, N.A.
2-23-09 [9]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, it is removed from
calendar for resolution without oral argument.

The objection will be dismissed as moot. After it was filed, the debtor
proposed an amended plan that is set for a confirmation hearing on June 1. If
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the creditor has objections to the amended plan, they should be filed as
opposition to the motion to confirm the amended plan.

09-21590-A-13G RAFAEL/LIGAYA FONTANILLA HEARING - OBJECTION TO
RDG #2 CONFIRMATION OF PLAN BY TRUSTEE
3-25-09 [22]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, it is removed from
calendar for resolution without oral argument.

The objection will be dismissed as moot. After it was filed, the debtor
proposed an amended plan that is set for a confirmation hearing on June 1. If
the trustee has objections to the amended plan, they should be filed as
opposition to the motion to confirm the amended plan.

07-25596-A-13G ARTURO/ERMA CASTRO HEARING - TRUSTEE’S OBJECTION TO
RDG #1 CLAIM OF FINANCIAL CENTER C.U.
3-2-09 [39]

Final Ruling: This objection to the proof of claim of Financial Center Credit
Union has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9% Cir. 1995). Further, because the court
will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9*® Cir. 2006). Therefore, the claimant’s default is entered and the
objection will be resolved without oral argument.

The objection will be sustained. The last date to file a timely proof of claim
was December 4, 2007. The proof of claim was filed on December 18, 2007.
Pursuant to 11 U.S.C. § 502 (b) (9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely. See In re Osborne, 76 F.3d 306 (9" Cir.
1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9" Cir. 1999); Ledlin v.

United States (In re Tomlan), 907 F.2d 114 (9*" Cir. 1989); Zidell, Inc. V.
Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9* Cir. 1990).

07-25596-A-13G ARTURO/ERMA CASTRO HEARING - TRUSTEE’S OBJECTION TO
RDG #2 CLAIM OF FINANCIAL CENTER C.U.
3-2-09 [43]

Final Ruling: This objection to the proof of claim of Financial Center Credit
Union has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9*® Cir. 1995). Further, because the court
will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9*® Cir. 2006). Therefore, the claimant’s default is entered and the
objection will be resolved without oral argument.

The objection will be sustained. The last date to file a timely proof of claim
was December 4, 2007. The proof of claim was filed on December 18, 2007.
Pursuant to 11 U.S.C. § 502 (b) (9) and Fed. R. Bankr. P. 3002(c), the claim is
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disallowed because it is untimely. See In re Osborne, 76 F.3d 306 (9" Cir.
1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9% Cir. 1999); Ledlin wv.
United States (In re Tomlan), 907 F.2d 114 (9*" Cir. 1989); Zidell, Inc. V.
Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9* Cir. 1990).

07-25596-A-13G ARTURO/ERMA CASTRO HEARING - TRUSTEE’S OBJECTION TO
RDG #3 CLAIM OF FINANCIAL CENTER C.U.
3-2-09 [47]

Final Ruling: This objection to the proof of claim of Financial Center Credit
Union has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9*® Cir. 1995). Further, because the court
will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9*® Cir. 2006). Therefore, the claimant’s default is entered and the
objection will be resolved without oral argument.

The objection will be sustained. The last date to file a timely proof of claim
was December 4, 2007. The proof of claim was filed on December 18, 2007.
Pursuant to 11 U.S.C. § 502 (b) (9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely. See In re Osborne, 76 F.3d 306 (9" Cir.
1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9*® Cir. 1999); Ledlin v.

United States (In re Tomlan), 907 F.2d 114 (9* Cir. 1989); Zidell, Inc. V.
Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9* Cir. 1990).
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