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UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

January 20, 2009 at 9:00 a.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 23.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO GENERAL ORDER 05-03, ¶
3(c), LOCAL BANKRUPTCY RULE 3007-1(c)(2), OR LOCAL BANKRUPTCY RULE 9014-1(f)(2),
RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF REQUESTED. 
RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF THAT
OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL GIVE
THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL HEARING
UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT SETS A
FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS APPROVED BY
THE COURT, THE FINAL HEARING WILL TAKE PLACE ON FEBRUARY 17, 2009 AT 9:00 A.M. 
OPPOSITION MUST BE FILED AND SERVED BY FEBRUARY 3, 2009, AND ANY REPLY MUST BE FILED
AND SERVED BY FEBRUARY 10, 2009.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF
THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDER, ITEMS 24
THROUGH 63.  INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW.  THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON FEBRUARY 2, 2009, AT 9:30 A.M.
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Matters called beginning at 9:00 a.m.

1. 08-35803-A-13G WESLEY RICE HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

12-23-08  [17]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

First, the debtor has not discharged the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4) by providing financial records to corroborate information on
Form 22C.  To attempt to confirm a plan while withholding relevant financial
information from the trustee despite an affirmative duty to do so is bad faith. 
See 11 U.S.C. § 1325(a)(3).

Second, the plan does not comply with 11 U.S.C. § 1325(b) because Form 22C,
assuming it is accurate as filed, shows monthly projected disposable income of
$576.44.  Over a five year plan, this amount would pay a dividend of 17% to
nonpriority creditors.  The plan proposes only a 13% dividend.  The plan does
not comply with 11 U.S.C. § 1325(b).

2. 08-34804-A-13G CALVIN/RENEE KEE HEARING - OBJECTION TO
FW #2 CLAIM OF FRANK AND RENEE RONDON

12-4-08  [24]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained.

The objection does not dispute the claim but instead asks the court to conclude
that the claimants violated the automatic stay when they repossessed their
collateral on November 10, 2008 after the filing of the petition.  The debtors
maintain that they incurred $750 in charges to rent a Bobcat to replace the one
repossessed by the claimants.

A review of the certificate of service for the Notice of Chapter 13 Case
reveals that the claimants were mailed the notice advising them of the
bankruptcy on November 2.  Because November 2 fell on a Sunday, the court
concludes that it was not actually mailed until November 3.

A comparison of the address on the certificate to the address on the claimants’
response to this objection reveals that the two addresses are identical. 
Despite this, the claimants indicate that they had not received a notice of the
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bankruptcy by November 10.  They do admit receiving a phone call from the
debtors during the evening of November 10 advising them of the bankruptcy. 
Despite that phone call, the Bobcat was not immediately returned.  Instead, on
November 11 one of the claimants called one of the debtors and demanded payment
in full as a condition to the return of the Bobcat.

On November 12, the claimants admit receiving a phone call from the debtors’
attorney demanding the return of the Bobcat.  The attorney faxed the bankruptcy
documents to the claimant.

On November 13, the claimants returned the Bobcat.

While it seems unlikely that a notice mailed on November 3 would not be
received by the claimants before November 10, the court concludes that they had
not received it.  This jibes with what they told the debtors and their
attorney.  Also, the court is concerned about the accuracy of the certificate
of service given that it purports to prove service on a Sunday.  That seems
unlikely and even if accurate, it could not have been mailed on a Sunday.

Nonetheless there is a problem.  The claimants were advised in the evening of
November 10 of the bankruptcy.  Upon being told of the bankruptcy filing before
the repossession, the claimants then were required to put the debtors back in
possession of the Bobcat.  This was not done.  Having repossessed the vehicle
in violation of the automatic stay, they had an obligation to restore the
status quo.  See Eskanos & Adler, P.C. v. Leetien, 309 F.3d 1210, 1213-15 (9th

Cir. 2002).

Once a creditor becomes aware of the filing of the bankruptcy petition,
triggering the automatic stay, any intentional act that violates the automatic
stay is willful.  See Goichman v. Bloom (In re Bloom), 875 F.2d 224, 227 (9th

Cir. 1989) (“‘A ‘willful violation’ does not require a specific intent to
violate the automatic stay.  Rather, the statute provides for damages upon a
finding that the defendant knew of the automatic stay and that the defendant’s
actions which violated the stay were intentional.  Whether the party believes
in good faith that it had a right to the property is not relevant to whether
the act was ‘willful’ or whether compensation must be awarded.’  INSLAW, Inc.
v. United States (In re INSLAW, Inc.), 83 B.R. 89, 165  (Bankr. D.D.C. 1988).”) 
Once a creditor knows that the automatic stay exists, the creditor bears the
risk of all intentional acts that violate the automatic stay, regardless of
whether the creditor means to violate the automatic stay.  Id. at 317-18.

The court concludes that claimants willfully violated the automatic stay
beginning on November 11, the day after being advised of the filing.  Despite
this advice, they did not immediately return the Bobcat without precondition. 
In so doing they became liable for the actual damages caused by this violation
of the automatic stay.  See 11 U.S.C. § 362(k).  The court awards the rental of
the substitute Bobcat for November 11 and 12, a total of $500.  This amount
shall be setoff against the proof of claim and it is disallowed to that extent.
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3. 08-38204-A-13G VICTORIA COSTANTINI HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
12-19-08  [6]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. P. 1007(a)(1) and Local Bankruptcy Rule 1007-1.  The deadline
for filing the list has expired and the notice of the commencement of this
bankruptcy case was served on January 7, 2009.  Because no master address list
has been filed, the notice was not served on all creditors.  As a result, they
were not notified that the case had been filed nor did they receive notice of
the various deadlines for filing complaints, objecting to exemptions, objecting
to the proposed plan, and filing proofs of claims.  To permit the case to
remain pending would be unfair to all creditors.  Accordingly, the petition
will be dismissed.

4. 08-31810-A-13G FOSTER/TERESA BROOKS CONT. HEARING - MOTION TO
FW #4 WITHDRAW AS ATTORNEY OF RECORD

12-1-08  [65]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied.

The debtors’ attorney seeks permission to withdraw, on the basis that
“continued representation of these debtors is not consistent with [her] duties
as an Officer of the Court and under the Rules of Professional Responsibility.”

Local District Rule 83-182(d), made applicable here by Local Bankruptcy Rule
1001-1(c), prohibits an attorney from withdrawing from a case and leaving the
client to represent himself, without leave of court, upon a noticed motion and
notice to the client.  This rule also requires the attorney to comply with the
California Rules of Professional Conduct when withdrawing.

“The decision to grant or deny counsel’s motion to withdraw is committed to the
discretion of the trial court.”  American Economy Ins. Co. v. Herrera, No.
06CV2395-WQH, 2007 WL 3276326, at *1 (S.D. Cal. Nov. 5, 2007) (quoting Irwin v.
Mascott, 2004 U.S. Dist. LEXIS 28264 (N.D. Cal. December 1, 2004), citing
Washington v. Sherwin Real Estate, Inc., 694 F.2d 1081, 1087 (7  Cir.1982)). th

Factors considered by courts ruling on the withdrawal of counsel are (1) the
reasons why withdrawal is sought; (2) the prejudice withdrawal may cause to
other litigants; (3) the harm withdrawal might cause to the administration of
justice; and (4) the degree to which withdrawal will delay the resolution of
the case.  Herrera, at *1 (citing Irwin, 2004 U.S. Dist. LEXIS 28264 at 4).

The existence of circumstances rendering counsel’s representation of the
debtors inconsistent with duties as an officer of the court is a basis for
allowing withdrawal.  However, the evidence before the court, particularly in
view of what has been filed by the Brooks, does not indicate that counsel is in
such a bind.
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5. 08-32413-A-13G ENRIQUE/MARITZA MARTINEZ HEARING - MOTION TO
FW #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-4-08  [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The plan is not feasible as witnessed by the failure of the debtor to make plan
payments totaling $5,612.  The plan does not comply with 11 U.S.C. §
1325(a)(6).

6. 08-38316-A-13G ABRAHAM PARDO HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
12-18-08  [8]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The case will be dismissed.

The debtor failed to file a master address list with the petition as required
by Fed. R. Bankr. P. 1007(a)(1) and Local Bankruptcy Rule 1007-1.  The deadline
for filing the list has expired and the notice of the commencement of this
bankruptcy case was served on January 7, 2009.  Because no master address list
has been filed, the notice was not served on all creditors.  As a result, they
were not notified that the case had been filed nor did they receive notice of
the various deadlines for filing complaints, objecting to exemptions, objecting
to the proposed plan, and filing proofs of claims.  To permit the case to
remain pending would be unfair to all creditors.  Accordingly, the petition
will be dismissed.

7. 08-33524-A-13G KENNETH/DINA WILLIAMS HEARING - MOTION TO
DJB #2 CONFIRM FIRST AMENDED PLAN

11-21-08  [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the plan is not feasible as witnessed by the failure of the debtor to
make plan payments totaling $2,815.70.  The plan does not comply with 11 U.S.C.
§ 1325(a)(6).

Second, the plan fails to provide for payment of the secured claim of Wilshire
Credit even though the plan does not propose to surrender the collateral for
the claim.  Therefore, the plan does not comply with 11 U.S.C. § 1325(a)(5)(A)
or (B).

Third, the plan’s confirmation is dependent on reducing the secured claims of
Financial Center Credit Union and the tax collector.  However, the debtor has
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failed to file and serve the necessary valuation motion to accomplish this
reduction.  As a result, the proposed dividend to be paid on these claims will
not be sufficient to pay the secured claims in full.  The plan fails to comply
with 11 U.S.C. § 1325(a)(5)(B).

Fourth, the proposed plan payment is sufficient to pay a 75% dividend to
holders of nonpriority unsecured claims rather than the zero.

8. 08-36128-A-13G JOHN/JEAN QUINATA HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

12-24-08  [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The plan fails to comply with 11 U.S.C. § 1322(b)(2) because it reduces the
contract installment payment due on a claim secured only by the debtor’s home. 
Such claims cannot be modified.

Also, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

9. 08-35032-A-13G JESSE SCHROEDER AND HEARING - MOTION TO
BRO #1 LORRAINE IGLESIAS CONFIRM AMENDED CHAPTER 13 PLAN

12-11-08  [28]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
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appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).

10. 08-35945-A-13G NANCY BARBER HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

12-22-08  [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).

11. 08-36046-A-13G RON/MARIA HERMOSILLA HEARING - OBJECTIONS TO
MBB #1 CHAPTER 13 PLAN AND CONFIRMATION

THEREOF BY COUNTRYWIDE HOME LOANS
SERVICING, L.P.
12-23-08  [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained in part.

The plan provides for the objecting creditor’s claim in Class 4.  Class 4
secured claims are long-term claims that are not modified by the plan and that
were not in default prior to the filing of the petition.  They are paid
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directly by the debtor or by a third party.   In this instance, however, the
objection establishes that the objecting creditor’s claim was in default on the
date the petition was filed.  There was a $5,174.16 pre-petition arrearage.  By
placing the claim in Class 4, the debtor has failed to provide for a cure of
this arrearage in violation of 11 U.S.C. § 1325(a)(5)(B).

12. 08-34947-A-13G KURT/JEANNIE MOELLER HEARING - MOTION TO
FW #4 VALUE COLLATERAL OF SUNTRUST

MORTGAGE (2ND DOT)
11-19-08  [29]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
overruled.

The debtor seeks to value the debtor’s residence at a fair market value of
$382,500 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Suntrust.  The first deed of trust secures a loan with a
balance of approximately $395,200 as of the petition date.  Therefore,
Suntrust’s other claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
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adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $382,500.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

13. 08-36549-A-13G JOSE/BLANCA HERNANDEZ HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

1-5-09  [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

First, the plan fails to provide for the secured claim of Countrywide (second
deed of trust) even though the plan does not surrender the collateral for the
claim.  Therefore, the plan does not comply with either 11 U.S.C. §
1325(a)(5)(A) or (B).

Second, the plan misclassifies the secured claim of Countrywide (first deed of
trust).  The plan provides for it in Class 2.  Class 2 is reserved for short-
term secured claims or secured claims that are modified by the plan.  Such
claims must be paid in full through the plan.  Countrywide’s claim is not in
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default and is not modified.  This claim belongs in Class 4.

Third, the plan is not feasible because the plan payment, $4,329.91, is less
than the total dividends and expenses, $4,811.01.  See 11 U.S.C. § 1325(a)(6).

14. 08-36051-A-13G MATTHEW/DONNA RAMBO HEARING - MOTION TO 
FW #1 VALUE COLLATERAL OF INDYMAC BANK

11-18-08  [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
overruled.

The debtor seeks to value the debtor’s residence at a fair market value of
$220,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Indymac.  The first deed of trust secures a loan with a
balance of approximately $270,000 as of the petition date.  Therefore,
Indymac’s other claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
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validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $220,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

15. 04-34562-A-13G KENNETH/JANINE DAVIS CONT. HEARING - MOTION FOR
MDE #1 RELIEF FROM AUTOMATIC STAY
LITTON LOAN SERVICING, VS. 10-31-08  [68]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied.

The movant is secured by a deed of trust encumbering the debtor’s real
property.  The plan requires that the post-petition note installments be paid
directly to the movant by the debtor.  The motion asserts that the debtor
failed to pay one monthly post-petition installment to the movant.  However,
the opposition establishes that this installment was paid timely by the debtor. 
No reply disputing the cure has been filed by the movant.

In order to establish cause pursuant to 11 U.S.C. § 362(d)(1) for relief from
the automatic stay, it must be shown that the debtor has failed to abide by the
terms of the confirmed plan.  That is, the debtor must have defaulted under the
terms of the plan to the detriment of the movant.  See Anaheim Sav. & Loan
Ass’n v. Evans, 30 B.R. 530, 531 (B.A.P. 9  Cir. 1983).th

Confirmation of the debtor’s plan necessarily entailed a determination that it
adequately protected the movant’s security interest.  It is bound by that
determination and it may not collaterally attack the confirmation order by
bringing a motion for relief from the automatic stay arguing that the plan does
not protect its security interests.  See 11 U.S.C. § 1327(a).  The sole basis
for granting relief must be a breach of the plan.  The breach alleged does not
exist.  There is no cause to terminate the stay.
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16. 08-36264-A-13G STEVEN/LUCY COOK HEARING - OBJECTION TO
TJS #1 CONFIRMATION OF CHAPTER 13 PLAN

AND MOTION TO VALUE COLLATERAL
BY JP MORGAN CHASE BANK, N.A.
12-9-08  [20]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and to the related valuation motion was set
pursuant to the procedure authorized by General Order 05-03, ¶ 3(c), the debtor
was not required to file a written response.  If the debtor appears at the
hearing and offers opposition to the objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the objection.  Below is the court’s tentative ruling, rendered
on the assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The plan is accompanied by a valuation motion.  That motion values the
objecting creditor’s collateral at $9,225.  Pursuant to 11 U.S.C. § 506(a) and
11 U.S.C. § 1325(a)(5)(B), the plan proposes to “strip down” the creditor’s
secured claim to this value.

However, the claim is subject to the “hanging” paragraph following 11 U.S.C. §
1325(a)(9).  The hanging paragraph states that “section 506 shall not apply to
a claim described in [section 1325(a)(5)] if the creditor has a purchase money
security interest,” the secured debt was incurred within 910 days of the filing
of the petition, and the collateral is a motor vehicle acquired for the
personal use of the debtor.  Here, the creditor financed the purchase of a
vehicle by the debtor for the debtor’s personal use 845 days prior to the
bankruptcy.  Hence, the debtor is precluded from stripping down the claim.

Because the plan does not pay the full amount owed to the creditor, it does not
comply with 11 U.S.C. § 1325(a)(5).  The objection to both the plan and the
valuation motion will be sustained.

17. 05-26869-A-13G RANDY/VIRGINIA KINCH CONT. HEARING - OBJECTION TO
DN #4 ALLOWANCE OF CLAIM NO. 20

OF CAPITAL ONE
11-4-08  [44]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be overruled.

The proof of claim asserts that the debt owed by the debtor is secured in part
by a “deposit.”  There is no documentation with the proof of claim, however,
documenting a security interest.

The objection is not accompanied by any evidence that the debt is an unsecured
debt.  The objection merely complains about the absence of documentation to the
proof of claim.
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A proof of claim is presumed to be prima facie valid.  11 U.S.C. § 502(a).  The
presumption may be overcome by the objecting party only if it offers evidence
of equally probative value in rebutting that offered by the proof of claim.  In
re Holm, 931 F.2d 620, 623 (9  Cir. 1991; In re Fullmer, 962 F.2d 1463, 1466th

(10  Cir. 1992); In re Allegheny International, Inc., 954 F.2d 167, 173-74 (3  th rd

Cir. 1992).  The burden then shifts back to the claimant to produce evidence
meeting the objection and establishing the claim.  In re Knize, 210 B.R. 773,
779 (Bankr. N.D. Ill. 1997).

The debtor has failed to present any evidence with the objection, in the form
of a declaration or otherwise, establishing that the debtor does not owe the
debt demanded in the proof of claim.  Merely telling the court that the claim
does not have all documentation does not establish that the debtor does not owe
the debt or that it is not secured.  Accord Heath v. American Express (In re
Heath), 331 B.R. 424, 431-37 (B.A.P. 9  Cir. 2005); see also Ashford v.th

Consolidated Pioneer Mtg. (In re Consolidated Pioneer Mtg.), 178 B.R. 222, 226
(B.A.P. 9  Cir. 1995). th

18. 08-27974-A-13G DAVID/ANN CONSTANCE HEARING - MOTION TO
FW #2 MODIFY CONFIRMED CHAPTER 13 PLAN

12-11-08  [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The plan is not feasible as witnessed by the failure of the debtor to make plan
payments totaling $2,706.  The plan does not comply with 11 U.S.C. §
1325(a)(6).

19. 08-32776-A-13G DONALD NARTEN, JR. CONT. HEARING - MOTION FOR
SW #1 RELIEF FROM AUTOMATIC STAY
GMAC, VS. 12-9-08  [27]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted pursuant to 11 U.S.C. §
362(d)(1) to permit the movant to repossess its collateral, to dispose of it
pursuant to applicable law, and to use the proceeds from its disposition to
satisfy its claim.  No other relief is awarded.  The plan classifies the
movant’s claim as a Class 4 secured claim.  It requires a third party to make
direct installment payments to the movant according to the terms of the
underlying contract.  The claim is not impaired in any respect by the plan. 
The motion establishes that the third party has failed to make approximately
three monthly pre-petition installments to movant.  This is cause to terminate
the automatic stay.  See Ellis v. Parr (In re Ellis), 60 B.R. 432, 434-435
(B.A.P. 9  Cir. 1985).th

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs.  11 U.S.C. §
506(b).

The 10-day stay of Fed. R. Bankr. P. 4001(a)(3) is ordered waived.
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20. 08-32776-A-13G DONALD NARTEN, JR. CONT. HEARING - MOTION FOR
SW #2 RELIEF FROM CO-DEBTOR STAY
GMAC, VS. 12-9-08  [30]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   As the result of a separate motion, the movant received
relief from the automatic stay to enforce its claim against its collateral. 
This motion seeks relief from the co-debtor stay of 11 U.S.C. § 1301 in order
to enforce the movant’s claim against its personal property collateral and a
nonbankrupt codebtor.  Because the plan requires the codebtor to pay the
movant’s claim, and because the codebtor has failed to do so since the filing
of the petition, there is cause to terminate the codebtor stay.

21. 08-29785-A-13G SCOTT/FAYE INOUE HEARING - MOTION TO
GMW #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-5-08  [26]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because the
total monthly dividends and expenses are $3,289.59 while the plan is funded by
plan payments of just $2,500.  The payments from the debtor are insufficient to
fund the plan.  All plan payments will total $120,000 but total dividends and
expenses will be $120,000.

Second, in violation of General Order 05-05 and an order entered in this case
on the date of filing, the debtor has failed to provide the trustee with
employer payment advices for the 60-day period preceding the filing of the
petition.

Third, the debtor has breached the duties imposed by 11 U.S.C. § 521(a)(3) &
(a)(4) by failing to provide financial records to the trustee as he requested. 
To confirm a plan while withholding relevant financial information is bad
faith.  See 11 U.S.C. § 1325(a)(3).

22. 08-36487-A-13G BRUNETTA ARMSTRONG HEARING - OBJECTION TO
RDG #1 CONFIRMATION OF PLAN BY TRUSTEE

1-5-09  [13]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure authorized by
General Order 05-03, ¶ 3(c), the debtor was not required to file a written
response.  If the debtor appears at the hearing and offers opposition to the
objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
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opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained.

The plan misclassifies the secured claim of Countrywide (first deed of trust). 
The plan provides for it in Class 1.  Class 1 is reserved for long-term secured
claims with pre-petition defaults to be cured through the plan.  In addition to
curing the default, the trustee makes the ongoing contract installment to the
creditor.  Such claims are not otherwise modified by the plan.   Countrywide’s
claim is not in default and is not modified.  This claim belongs in Class 4.

Also, the plan fails to comply with 11 U.S.C. § 1322(a)(2) because it provides
no dividend to be paid on account of the priority tax claims of the IRS and the
FTB.

23. 08-22393-A-13G MAALIK/TRENESIA GRANT HEARING - MOTION TO
CLH #3 MODIFY CONFIRMED CHAPTER 13 PLAN

12-8-08  [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the plan is not feasible as witnessed by the failure of the debtor to
make plan payments totaling $565.01.  The plan does not comply with 11 U.S.C. §
1325(a)(6).

Second, the plan is not feasible because the proposed plan payment of $3,565.01
is less than the $3,805 in dividends and expenses the trustee must pay out each
month.

Third, the plan underestimates the arrearage claim of Litton by approximately
$15,000.  The proposed dividend will not pay the claim as filed.  Thus, the
plan does not comply with 11 U.S.C. § 1325(a)(5)(B).

Fourth, the plan omits the Class 3 claim of Wells Fargo.
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THE FINAL RULINGS BEGIN HERE

24. 08-36203-A-13G FLANDRA/LATEF GRIM HEARING - ORDER TO SHOW
CAUSE RE DISMISSAL OF CASE OR
IMPOSITION OF SANCTIONS
12-18-08  [18]

Final Ruling: The order to show cause will be discharged because it is moot. 
The case was previously dismissed.

25. 07-23104-A-13G GREGORY BLASING HEARING - MOTION TO
JCK #2 MODIFY CONFIRMED CHAPTER 13 PLAN

12-17-08  [30]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

26. 06-23506-A-13G KENNETH BOYNTON HEARING - OBJECTION TO
FW #1 CLAIM OF STEVEN A. BOOSKA, ESQ. 

12-10-08  [18]

Final Ruling: This objection to the proof of claim of Steven Booska, counsel
for Triad, has been set for hearing on at least 44 days’ notice to the claimant
as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained and the claim disallowed as a secured claim but
allowed as a nonpriority unsecured claim.

The proof of claim, on its face, indicates that it is secured by real estate. 
Attached to the claim is a recorded copy of an abstract of judgment.  Because
the debtor owns no real estate, the recordation of the abstract did nothing to
secure the judgment.
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27. 08-32607-A-13G MARGARITO/KATHERINE ORTEGA HEARING - MOTION TO
MOT #1 VALUE COLLATERAL OF HOMEQ

SERVICING CORP.
12-8-08  [41]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s residence at a fair market value of
$175,500 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Homeq Servicing.  The first deed of trust secures a loan
with a balance of approximately $268,032 as of the petition date.  Therefore,
Homeq Servicing’s other claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
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such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled.  According to the debtor, the residence has a fair
market value of $175,500.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

28. 08-37310-A-13G JOE LEONARDO HEARING - MOTION FOR
KH #5 RELIEF FROM AUTOMATIC STAY
WACHOVIA MORTGAGE, FSB, VS. 12-22-08  [9]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9  Cir. 1995).th

The motion will be dismissed as moot.  This case was filed on November 25,
2008.  The debtor has not filed any schedules or statements required by 11
U.S.C. § 521(a)(1).  The time to file those documents expired on December 10. 
See Fed. R. Bankr. P. 1007(c).

Further, when schedules and statements are not filed by the 45  day of a case,th

the case is automatically dismissed on the 46  day.  See 11 U.S.C. §th

521(i)(1).  In this case, the 45  day was January 9, 2009.  The schedules andth

statements were not filed on or before the 45  day.  Thus, on January 10, theth

petition was automatically dismissed.  This makes the motion moot because the
dismissal of case causes the expiration of the automatic stay as a matter of
law.  See 11 U.S.C. § 362(c)(1) & (c)(2).

Despite dismissing the motion as moot, the court will deem the motion to be a
request by a party in interest for an order confirming the prior automatic
dismissal of the petition.  See 11 U.S.C. § 521(i)(2).  The movant shall lodge
a proposed order.
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29. 07-28917-A-13G BRIAN/CHRISTINE SILVA HEARING - MOTION TO
JCK #3 VALUE COLLATERAL FOR LES SCHWAB

TIRE CENTERS OF CALIFORNIA, INC.
12-9-08  [25]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $100 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $100 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$100, and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

30. 07-28917-A-13G BRIAN/CHRISTINE SILVA HEARING - MOTION TO
JCK #4 MODIFY CONFIRMED CHAPTER 13 PLAN

12-9-08  [22]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

31. 08-33524-A-13G KENNETH/DINA WILLIAMS HEARING - MOTION TO
DJB #1 VALUE COLLATERAL OF WILSHIRE

CREDIT CORP.
11-21-08  [25]

Final Ruling: This valuation motion has been set for hearing on the notice
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required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s residence at a fair market value of
$234,000 as of the date the petition was filed.  This value is supported by a
declaration from an appraiser.  It is encumbered by a first deed of trust held
by Specialized Loan Servicing.  The first deed of trust secures a loan with a
balance of approximately $334,443 as of the petition date.  Therefore, Wilshire
Credit’s claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
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is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

32. 06-20325-A-13G ROMMEL/EVELYN RUARO HEARING - MOTION TO
FW #6 MODIFY CONFIRMED CHAPTER 13 PLAN

12-12-08  [57]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

33. 08-24126-A-13G ERICH/ROMMY CORTES HEARING - MOTION TO
FW #8 MODIFY CONFIRMED CHAPTER 13 PLAN

12-15-08  [83]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.
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34. 08-30826-A-13G ROBERT/TINA GIBSON HEARING - MOTION TO
FW #1 CONFIRM CHAPTER 13 PLAN

12-4-08  [37]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

35. 07-28632-A-13G ALFREDO/MARY DELEON HEARING - MOTION FOR
JFP #1 RELIEF FROM AUTOMATIC STAY
AMERICREDIT FIN’L SVCS., INC., VS. 12-8-08  [53]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9  Cir. 1995).th

The motion will be dismissed as moot.

A plan was confirmed in this case on July 17, 2008.  That plan provided for the
movant’s claim as a Class 3 secured claim.  This means that the plan provided
for the surrender of the movant’s collateral in order to satisfy its secured
claim.  It also provides at section 3.14:

“Entry of the confirmation order shall constitute an order modifying the
automatic stay to allow the holder of a Class 3 secured claim to repossess,
receive, take possession of, foreclose upon, and exercise its rights and
judicial and nonjudicial remedies against its collateral.”

Thus, the stay has already been terminated and the motion is moot.  To the
extent the plan’s description of the movant’s identity or of the surrendered
collateral is not accurate or as comprehensive as in the movant’s security
documentation, the order may recite that the collateral identified in the
motion has been, or will be, surrendered to the movant pursuant to the terms of
a confirmed plan and, as a result, the automatic stay was previously
terminated.

The movant shall bear its own fees and costs.
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36. 08-32632-A-13G RANDY/LAURIE JAHODA HEARING - MOTION TO
FW #1 CONFIRM CHAPTER 13 PLAN

12-4-08  [22]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶¶
3(a)(2) & 8(a), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the
U.S. Trustee, creditors, and any other party in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the sustaining of
the objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the debtor,
an actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d
592 (9  Cir. 2006).  Therefore, the respondents’ defaults are entered and theth

matter will be resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is therefore confirmed.

37. 08-34337-A-13G JOHN MURPHY HEARING - MOTION TO
HWW #2 CONFIRM CHAPTER 13 PLAN

12-10-08  [17]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶¶
3(a)(2) & 8(a), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the
U.S. Trustee, creditors, and any other party in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the sustaining of
the objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the debtor,
an actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d
592 (9  Cir. 2006).  Therefore, the respondents’ defaults are entered and theth

matter will be resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is therefore confirmed.

38. 08-34337-A-13G JOHN MURPHY HEARING - MOTION TO
HWW #3 VALUE COLLATERAL OF FINANCIAL

CENTER CREDIT UNION 
12-23-08  [20]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
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property had a value of $11,000 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $11,000 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $11,000, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

39. 07-24438-A-13G PETER SIERRA HEARING - MOTION TO
FW #3 MODIFY CONFIRMED CHAPTER 13 PLAN

12-9-08  [47]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

40. 08-20738-A-13G WILLIAM/TRISHA TIMOSH HEARING - MOTION TO
HWW #4 VALUE COLLATERAL OF WYNDHAM

VACATION RESORTS, INC.
12-23-08  [85]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $3,500 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $3,500 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$3,500, and subject to the completion of the plan, its secured claim shall be



January 20, 2009 at 9:00 a.m.

- Page 25 -

satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

41. 08-20739-A-13G ANTWAN SAFAR HEARING - MOTION TO
HWW #1 VALUE COLLATERAL OF CLC CONSUMER

SERVICES
12-23-08  [28]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s residence at a fair market value of
$375,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Countrywide.  The first deed of trust secures a loan with
a balance of approximately $408,877 as of the petition date.  Therefore, CLC
Consumer Services’ claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
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contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled.  According to the debtor, the residence has a fair
market value of $375,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

42. 07-26342-A-13G JOSE/LAURI VIDAL HEARING - MOTION TO
FW #4 MODIFY CONFIRMED CHAPTER 13 PLAN

12-9-08  [68]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.
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43. 08-34043-A-13G JEFFREY/TANYA SHATZ HEARING - MOTION TO
JCK #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-2-08  [20]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

44. 08-30046-A-13G DEBORAH FOX HEARING - MOTION TO
ADS #3 VALUE COLLATERAL OF CHRYSLER FIN’L

12-12-08  [28]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $4,000 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $4,000 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$4,000, and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

45. 08-25647-A-13G BRENDA FONTENOT HEARING - MOTION FOR
MBB #1 RELIEF FROM AUTOMATIC STAY
COUNTRYWIDE HOME LOANS, INC., VS. 12-9-08  [34]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
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failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9  Cir. 1995).th

The motion will be dismissed as moot.

The court confirmed a plan on July 17, 2008.  That plan provides for the
movant’s claim in Class 4.  Class 4 secured claims are long-term claims that
are not modified by the plan and that were not in default prior to the filing
of the petition.  They are paid directly by the debtor or by a third party. 
The plan includes the following provision at section 3.15:

“Class 4 claims mature after the completion of this plan, are not in default,
and are not modified by this plan.  These claims shall be paid by Debtor or a
third person whether or not the plan is confirmed.  Entry of the confirmation
order shall constitute an order modifying the automatic stay to allow the
holder of a Class 4 secured claim to exercise its rights against its collateral
in the event of a default under the terms of its loan or security documentation
provided this case is then pending under chapter 13.”

Because the plan has been confirmed and because the case remains pending under
chapter 13, the automatic stay has already been modified to permit the movant
to proceed against its collateral.

The movant shall bear its own fees and costs.

46. 08-34947-A-13G KURT/JEANNIE MOELLER HEARING - MOTION TO
FW #1 VALUE COLLATERAL HELD BY CHRYSLER

FINANCIAL
11-19-08  [17]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $10,075 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $10,075 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $10,075, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.
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47. 08-34947-A-13G KURT/JEANNIE MOELLER HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF VALLEY FIRST

CREDIT UNION
11-19-08  [21]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $13,505 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $13,505 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $13,505, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

48. 08-34947-A-13G KURT/JEANNIE MOELLER HEARING - MOTION TO
FW #3 VALUE OF DITECH (2ND DOT)

11-19-08  [25]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s real property at a fair market value of
$234,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Ditech.  The first deed of trust secures a loan with a
balance of approximately $297,215 as of the petition date.  Therefore, Ditech’s
other claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).
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Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled.  According to the debtor, the real property has a
fair market value of $234,000.  Evidence in the form of the debtor’s
declaration supports the valuation motion.  The debtor may testify regarding
the value of property owned by the debtor.  Fed. R. Evid. 701; So. Central
Livestock Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir.th

1980).

49. 08-27548-A-13G KEVIN/SHARON BORGES HEARING - MOTION TO
PGM #3 CONFIRM FIRST AMENDED PLAN

12-10-08  [50]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
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52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

50. 08-37248-A-13G ROBERTO/MARIA MORALES HEARING - MOTION FOR
PD #1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO HOME MTG., INC., VS. 12-10-08  [9]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will not materiallyth

alter the relief requested by the moving party, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d)(1) to permit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of
the subject real property following sale.  The movant is secured by a deed of
trust encumbering the debtor’s real property.  The debtor has proposed a plan
that will surrender the subject property to the movant in satisfaction of its
secured claim.  That plan has not yet been confirmed.  Nonetheless, the terms
of the proposed plan makes two things clear: the movant’s claim will not be
paid and the real property securing its claim is not necessary to the debtor’s
personal financial reorganization.  This is cause to terminate the automatic
stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs.  11 U.S.C. §
506(b).

The 10-day stay of Fed. R. Bankr. P. 4001(a)(3) is ordered waived.

51. 08-32850-A-13G TERRY/CHRISTINE MONGSENE HEARING - MOTION TO
JCK #1 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-2-08  [17]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth
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respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

52. 08-36051-A-13G MATTHEW/DONNA RAMBO HEARING - MOTION TO
FW #2 VALUE COLLATERAL OF BANK OF THE

WEST
11-18-08  [10]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $17,320 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $17,320 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $17,320, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.

53. 08-33854-A-13G ELIAS/HILDA BARRERA HEARING - MOTION TO
FW #2 SELL PERSONAL PROPERTY

12-16-08  [22]

Final Ruling: This motion has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and the
creditors to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to
the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir.th

1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary.  See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the defaults ofth

the trustee and the creditors are entered and the matter will be resolved
without oral argument.

The motion to sell personal property will be granted on the condition that the
sale proceeds are used to pay all liens of record in full and in a manner
consistent with the plan.  Insofar as surplus sale proceeds are available, they
shall be paid over to the trustee to the extent required by the confirmed plan
with such additional amounts as volunteered by the debtor.  The turnover of the
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surplus sale proceeds is voluntary.  Burgie v. McDonald (In re Burgie), 239
B.R. 406, 409-410 (B.A.P. 9  Cir. 1999) (“The proceeds of the sale of ath

debtor’s real estate in a chapter 13 case never become disposable income for
the purposes of chapter 13.  This result applies in a chapter 13 case whether
or not the property is exempt from execution. . . . Postpetition disposable
income does not include prepetition property or its proceeds.”).

Absent either payment in full (i.e., a 100% dividend) of all filed proofs of
claim or the approval of a modified plan that permits the plan to be completed
without payment in full, the plan shall not be deemed completed by payment of
the sale proceeds to the trustee.

54. 08-34871-A-13G PAUL/MICHELE ZARAGOZA HEARING - MOTION TO
FW #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-8-08  [25]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

55. 08-24873-A-13G KAREN HARTUNG HEARING - MOTION TO
08-2428 DN #2 DISMISS ADVERSARY PROCEEDING
HAROLD COX, VS. 12-12-08  [18]
KAREN HARTUNG

Final Ruling: At the January 14, 2009 status conference, the defendant orally
and on the record voluntarily dismissed this motion.  A responsive pleading
shall be filed no later than February 2.

56. 08-33573-A-13G RICHARD/JENNIFER MARTINEZ HEARING - MOTION TO
GMW #1 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-10-08  [27]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
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Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

57. 08-36074-A-13G NEREO/MARYANNE BALATAYO HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF HSBC MTG SVCS.

11-20-08  [9]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s residence at a fair market value of
$265,500 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Ditech.  The first deed of trust secures a loan with a
balance of approximately $329,991 as of the petition date.  Therefore, HSBC’s
other claim secured by a junior deed of trust is completely under-
collateralized.  No portion of this claim will be allowed as a secured claim. 
See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.
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To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled.  According to the debtor, the residence has a fair
market value of $265,500.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

58. 08-32382-A-13G CHRISTINA STEVENS HEARING - AMENDED MOTION TO
JCK #2 CONFIRM FIRST AMENDED CHAPTER 13

PLAN
12-24-08  [31]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.
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59. 08-36282-A-13G LOUIS REINHARDT, JR. HEARING - MOTION TO
FW #1 VALUE COLLATERAL OF CITIMORTGAGE

11-18-08  [9]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The debtor seeks to value the debtor’s residence at a fair market value of
$265,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Aurora Loan Services.  The first deed of trust secures a
loan with a balance of approximately $366,330 as of the petition date. 
Therefore, CitiMortgage’s claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
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validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(i).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(i).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled.  According to the debtor, the residence has a fair
market value of $265,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

60. 08-36282-A-13G LOUIS REINHARDT, JR. HEARING - MOTION TO 
FW #2 VALUE COLLATERAL OF CHASE AUTO

FINANCE
11-18-08  [13]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
is granted.  The motion is accompanied by the debtor’s declaration.  The debtor
is the owner of the subject property.  In the debtor’s opinion, the subject
property had a value of $27,075 as of the date the petition was filed and the
effective date of the plan.  Given the absence of contrary evidence, the
debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $27,075 ofth

the respondent’s claim is an allowed secured claim.  When the respondent is
paid $27,075, and subject to the completion of the plan, its secured claim
shall be satisfied in full and the collateral free of the respondent’s lien. 
Provided a timely proof of claim is filed, the remainder of its claim is
allowed as a general unsecured claim unless previously paid by the trustee as a
secured claim.
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61. 08-29088-A-13G GREGORY BAUMGARTEN HEARING - MOTION TO
CLH #4 CONFIRM SECOND AMENDED PLAN

12-1-08  [41]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.

62. 07-31089-A-13G PABLO SIMENTAL HEARING - MOTION TO
FW #2 MODIFY CONFIRMED CHAPTER 13 PLAN

12-15-08  [28]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(b), and Fed. R.
Bankr. R. 3015(g).  The failure of the trustee, the U.S. Trustee, creditors,
and any other party in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the court will notth

materially alter the relief requested by the debtor, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006). th

Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  No objections to confirmation have been filed. 
The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

63. 08-30593-A-13G DONALD GAREIS HEARING - MOTION TO
JCK #3 CONFIRM THE SECOND AMENDED CHAPTER

13 PLAN
12-9-08  [31]

Final Ruling: This motion to confirm a modified plan proposed prior to
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1), General Order 05-03, ¶ 8(a), and Fed. R. Bankr.
R. 2002(b).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth
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respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  11 U.S.C. § 1323 permits the debtor to amend the
plan any time prior to confirmation.  The amended plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is therefore confirmed.
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