UNITED STATESBANKRUPTCY COURT
Eastern District of California

Honorable Thomas C. Holman
Bankruptcy Judge
Modesto, California

October 5, 2004 at 1:30 p.m.

02-94500-D-13 NOEL & M RNA SALGADO HEARI NG ON MOTI ON FOR
MPD #1 RELI EF FROM AUTOVATI C STAY
MORTGAGE ELECTRONI C REG STRATI ON 9/ 8/ 04 [ 35]

SYSTEMS5, | NC. VS.

Tentative Ruling: Neither the respondent within the tinme for opposition
nor the novant within the time for reply has filed a separate statenent

i dentifying each disputed material factual issue relating to the notion.
Accordi ngly, both nmovant and respondent have consented to the resol ution
of the notion and all disputed nmaterial factual issues pursuant to FRC vP
43(e). LBR 9014-1(f)(2)(ii) and (iii).

The notion is denied. Term nation of the automatic stay under 11 U S. C
8§ 362(d)(2) is inappropriate because the value of the subject rea
property exceeds the total of the liens. There is equity ($90, 265.33) as
defined in Stewart v. Gurley, 745 F.2d 1194, 1195 (9" Cir. 1984).
Termination of the automatic stay under 11 U . S.C. § 362(d)(1) is

i nappropri ate because the court confirmed a nodified plan on August 30,
2004. That plan provides for paynent of the pre-petition arrears and
post-petition defaults in the anbunt of $4,153.27 through the plan.

There is no evidence that the plan paynents are in default.

The debtor opposition states that the all eged nissed paynents have been
made with certified funds and provides a copy of the cashier’s check but
that argunent is not the reason the notion is denied. The anount of the
del i nquency stated in the notion is substantially |ess than the anount
included in the nodified plan which was confirned nine days prior to this
notion being filed. Once a plan or a nodified plan is confirned, the
only ground for termnating the stay is a breach of the plan. Because of
the plan nodification, the plan was not in default when this notion was
filed. The movant is adequately protected by the confirned plan and
recei pt of post-petition paynents.

The court notes that the debtors’ subsequent $4,447.27 paynent by
cashier’s check will place them substantially ahead in their nortgage
payments.

Because the plan was not in breach on the date this notion was filed, the
court finds that the reasonable fee for this motion is $0.00. 11 U.S.C
8§ 506(b).

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.
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02-92901-D-13 M CHAEL & SHELLY SCHEI DT HEARI NG ON MOTI ON FOR
TIH #1 RELI EF FROM AUTQOVATI C STAY
SAXON MORTGAGE SERVI CES, | NC. VS 9/ 8/ 04 [ 29]

Di sposition Wthout Oral Argunment: Gven the filing defects under the

| ocal bankruptcy rules and the Federal Rules of Bankruptcy Procedure,

oral argument would not benefit the court in rendering a decision on this
matter.

The notion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inposed.

This notion fails to conply with LBR 9004-1(c) and Fed. R Bankr. P.
9011(a) (requiring all docunents submitted to the court be signed by the
attorney or pro se party submitting then). This notion was manual ly
filed. Neither the notion nor the notice of hearing contained a nmanual
signature. Instead, novant included the synbol required to be present
for docunents filed electronically. The provisions of General O der 04-
01 do not apply to docunents filed nanually. Manual signhatures are
required.

The court will issue a mnute order.

03-90407-D- 13 M CHAEL & CATHERI NE SI LCOX HEARI NG ON MOTI ON FOR

SM. #2 RELI EF FROM AUTOVATI C STAY,
CHASE MANHATTAN MORTGAGE VS. OR I N THE ALTERNATI VE, FOR

ADEQUATE PROTECTI ON
8/ 31/ 04 [23]

STIP. & ORDER FILED 9-17-04
Di sposition Wthout Oral Argunent: This matter is resolved by the

stipulation approved by the court on Septenber 17, 2004. It is renoved
fromthe cal endar.

03-94328-D-13 DAVID & JOY RAMSEY HEARI NG ON MOTI ON FOR
BRR #1 RELI EF FROM AUTOVATI C STAY
I NDUSTRI AL FI NANCE CO. VS. 7/ 15/ 04 [40]

Di sposition Wthout Oral Argunent: Gven the filing defects under the

| ocal bankruptcy rules and the Federal Rules of Bankruptcy Procedure,

oral argurment would not benefit the court in rendering a decision on this
matter.

The nmotion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inmposed.

This notion fails to conply with LBR 4001-1(c) (requiring a conplete
post-petition paynment history for all stay relief notions all eging post-
petition paynent defaults) and Fed. R Bankr. P. 9014(a) (requiring al
notions be served on the parties against whomrelief is sought). Movant
has failed to include a post-petition paynent history for either |ease.
Ms. Ranmsey was not served with the notion at her current address. She
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filed a change of address on July 6, 2004; seven days before this notion
was served and ni ne days before it was fil ed.

When novant re-files this notion, the court requires that separate

nmotions be filed for each itemof collateral. The court only all ows
conbi ned notions when all of the collateral is subject to the sanme | ease
or sales contract. In this notion, each fork lift is the subject of a

separate | ease. The only common factor is the identity of the debtor.

The court will issue a m nute order.

04-92230-D-7 M CHAEL & HELENE HANEY HEARI NG ON MOTI ON FOR

MB #1 RELI EF FROM AUTOMATI C STAY
VWM SPECI ALTY MORTGAGE VS. 8/ 25/ 04 [19]

CONV. TO CHP. 7 EOD 9/10/ 04

Di sposition Wthout Oral Argunent: This matter is continued to Cctober
26, 2004 at 2:00 p.m The matter is also converted to one filed pursuant
to LBR 9014-1(f)(2). Opposition nmay be presented orally at the continued
heari ng.

So as to provide the new trustee with adequate notice of the notion,

nmovi ng party shall serve himwi th the noving papers on or before Cctober
12, 2004. Movant shall also serve all parties in interest with notice of
the continued hearing by the same date. Proof of service of the above
shall be filed with the court on or before October 15, 2004. | f nmovant
fails to do any of the foregoing, the notion will be denied wi thout
prejudi ce for inadequate service.

The court will issue a mnute order.

02-94540-D- 13 EDWARD & CHERYL HOLT HEARI NG ON MOTI ON FOR

SM. #2 RELI EF FROM AUTOVATI C STAY
MORTGAGE ELECTRONI C REGQ STRATI ON OR I N THE ALTERNATI VE, FOR
SYSTEMS | NC. VS. ADEQUATE PROTECTI ON

9/ 7/ 04 [ 27]

Di sposition Wthout Oral Argunent: This matter is resolved by stipulation

approved Cctober 4, 2004. It is renoved fromthe cal endar.

04-92352-D- 13 ADOLFO JI MENEZ HEARI NG ON MOTI ON FOR

MPD #1 RELI EF FROM AUTOVATI C STAY
LONG BEACH MORTGAGE CO. VS. 9/ 8/ 04 [ 25]

CASE DI SM SSED ECD 9/ 15/ 04
Di sposition Wthout Oral Argunent: The notion is denied as noot because
the case was disnissed on Septenber 15, 2004.

The court will issue a mnute order.
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02-93655-D-13 BLASA OLACI O HEARI NG ON MOTI ON FOR

ASW #1 RELI EF FROM AUTQOVATI C STAY
UNI ON FEDERAL BANK OF 9/ 2/ 04 [ 24]

I NDI ANAPCLI S VS.

Tentative Ruling: The notion is granted in part; adequate protection is
ordered as set forth bel ow

The nmovant clainms the debtor is two nonths in arrears plus accrued |late
fees. The debtor proposes to cure through paynment of $1,130.00 with the
remai ning arrears being included in a nodified plan. Even if the
debtor’s plan is confirnmed she will remain $434.54 delinquent. This
anount consists of accrued post-petition |ate charges.

Continuation of the automatic stay is conditioned as follows: The
automatic stay shall remain in effect if the debtor (1) renmits the

of ficial check detailed in the opposition so that it is received by
nmovant on or before Cctober 8, 2004; pays the October and Novenber 2004
nort gage paynents so that they are received by novant within the grace
period, if any; (3) remt an additional $217.27 with each of the Cctober
and Novenber 2004 nortgage paynents; (4) confirm her second nodified plan
on Cctober 19, 2004; and (5) pay the Cctober and Novenber chapter 13 pl an
paynment (s) to the trustee in a tinmely nmanner

Further adequate protection is ordered as follows: This notion nmay be
restored to cal endar not nore than once should the debtor(s) default in
post-petition nortgage paynents during the period: Decenber 1, 2004 to
May 31, 2005.

The request for attorney fees is granted. Costs of $150 are al so
awar ded.

Counsel for the novant shall submt an order on EDC Form 3-205, the
additional ternms of which are hereby incorporated in the ruling. An
interactive version of the Formis available on the Court’s website. No
alterations of or addition to EDC Form 3-205 shall be made unl ess
specifically stated in the ruling.

01-92360-D-13 JANET SUSAN CUNNI NGHAM CONT. HEARI NG ON MOTI ON FOR
SIM #2 RELI EF FROM AUTQOVATI C STAY
BANK OF AMERI CA MORTGAGE VS. 2/ 27/ 04 [ 36]

Tentative Ruling: None. This matter has been continued three tinmes with
no apparent progress toward resolution. This matter is set for an
evidentiary hearing on Cctober 20, 2004, comrencing at 1:30 p.m and
ending no later than 5:00 p.m The provisions of LBR 9017-1 regarding
direct testinony by declaration shall not apply; declarations, whether
previously filed or not, will not be considered. Wtnesses nmust appear
in court in person and testify on direct and cross exam nation. The
provi sions of LBR 9017-1 regardi ng docunments shall apply, except that the
time specified in LBR 9017-1(b)(1) is shortened to five court days, and
the time specified in LBR 9017-1(b)(2) is shortened to two court days.

The court will issue a mnute order.
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10.

11.

12.

04-91462-D-13 CHERIE M DAVI S HEARI NG ON MOTI ON FOR
LIB #1 RELI EF FROM AUTOVATI C STAY
WELLS FARGO HOME MORTGAGE, | NC. VS, AND FOR LEAVE TO EXERC! SE
POMER OF SALE | N DEED OF
TRUST TO REAL PROPERTY; OR,
ALTERNATI VELY, FOR ADEQUATE
CASE DI SM SSED EQD 8/ 23/ 04 PROTECTI ON;  ATTORNEY' S FEES
8/ 30/ 04 [23]

Di sposition Wthout Oral Argunent: The notion is denied as noot because
the case was disnissed on August 23, 2004.

The court will issue a m nute order.

03-90171-D- 13 ROBERT & SHERYL AMARAL HEARI NG ON MOTI ON FOR

PPR #1 RELI EF FROM AUTOMATI C STAY
EMPI RE FUNDI NG CORP. VS. 8/ 26/ 04 [ 38]

CASE DI SM SSED ECD 9/ 14/ 04

Di sposition Wthout Oral Argunent: The notion is denied as noot because
the case was disnissed on Septenber 14, 2004.

The court will issue a mnute order.

04-91077-D-13 DERON & JULLI AN CURTI S HEARI NG ON MOTI ON FOR

WIW #4 RELI EF FROM AUTOVATI C STAY
DANI ELLE COMRT VS. 9/ 7/ 04 [ 38]

Di sposition Wthout Oral Argunment: Gven the filing defects under the

| ocal bankruptcy rules and the Federal Rules of Bankruptcy Procedure,

oral argument would not benefit the court in rendering a decision on this
matter.

The notion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inposed.

This notion fails to conply with Federal Rul es of Bankruptcy Procedure
4001(a) (1), 9014(b) and 7004(b)(9) (requiring service of a notion for
relief fromautomatic stay on the debtors and their counsel of record in
t he bankruptcy case); LBR 9014-1(d)(3) (requiring, inter alia, that the
notice of hearing state whether witten opposition is required and if so,
on whom where and when it nmust be filed and served); and LBR 9014-

1(d) (6) (requiring evidence of the factual allegations contained in the
nmotion. Movant failed to serve the debtors or their bankruptcy counse
with this motion. Service on an alleged state court counsel (whose
identity does not appear in the court’s file) is wholly inadequate.

The court notes that these identical defects were present in nmovant’s

| ast attenpt at this notion. |If they are present in a subsequent notion
seeking the same relief, nonetary sanctions may be inposed in addition to
deni al of the notion
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13.

14.

15.

16.

A copy of the current local rules of this court is available on the
internet, free of charge, at http://ww. caeb. uscourts. gov.

The court will issue a m nute order.

04-92091-D-13 TRACY & JANI CE GATZ HEARI NG ON MOTI ON FOR

PPR #1 RELI EF FROM AUTOMATI C STAY
MORTGAGE LENDERS NETWORK 8/ 31/ 04 [27]

USA, INC. VS

Di sposition Wthout Oral Argunent: The notion is denied as noot because
the case was disnissed on Septenber 24, 2004.

The court will issue a m nute order.

04-92644-D-13 CLARA FANNI E TURNER HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR TO PAY
FI LI NG FEE | NSTALLMVENT
($50. 00 DUE AUGUST 11, 2004)
9/ 2/ 04 [18]

Tentative Ruling: None.

04-93256-D-13 ANTHONY FRAUENDORFER HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL
ANDY OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO FI LE A MASTER
ADDRESS LI ST AND W THOUT
PAYMENT OF AMENDMENT FEE OF

$26. 00

9/ 3/ 04 [4]
Tentative Ruling: None.
04-93000-D- 13 CYNTH A KAY BOULDT HEARI NG ON OBJECTI ONS
MB #1 TO PROPCSED CHAPTER 13

PLAN AND CONFI RVATI ON
THEREOF FI LED BY COUNTRYW DE
HOVE LOANS, | NC.

9/ 7/ 04 [9]

Di sposition Wthout Oral Argunment: The objections to confirmation are
overrul ed as noot. On Septenber 21, 2004, debtor filed an anmended pl an.
The plan to which creditor objects is no |longer before the court.

The court will issue a m nute order.
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17.

18.

19.

03-90901-D- 13 VI CTOR & AMY GARZA HEARI NG ON MOTI ON TO
HWA #1 MODI FY CHAPTER 13 PLAN
8/ 11/ 04 [58]

Tentative Ruling: The trustee’'s objection is overruled as noot and the
notion is granted. The trustee objects that the plan is not feasible
unl ess debtors’ objection to claimat matter 18 is sustained. As the
objection to claimis sustained without oral argunment, the trustee's
objection to this notion is overruled and the notion is granted. |In the
absence of any additional opposition, the court finds that the nodified
plan conplies with 11 U.S.C. 8§ 1322(a) & (b), 1323(c), 1325(a), and
1329.

Counsel for the debtors shall submt an order that conforns to the

court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

03-90901-D-13 VICIOR & AMY GARZA HEARI NG ON OBJECTI ON

HWWV #2 TO ALLOMANCE OF FILED CLAI M
OF AMERI CAN GENERAL FI NANCE

8/ 20/ 04 [ 65]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 055
on the Notice of Filed Cains, filed by Anerican CGeneral Finance,
(“Cainf) is resolved without oral argunent.

The objection is sustained. The debtors question the validity and nature
of this claim As to the clainmed security interest in debtors’ household
goods, that |ien was avoided July 3, 2003 as part of the confirnmation
order in this case. As to the clained security interest in debtors’
vehicle, a properly conpleted and filed proof of claimis prinma facie

evi dence of the validity and anmount of a claim[B. R 3001(f)]; however,
the Claimis not properly conpleted where it clains a security interest
but attaches no proof of perfection. B.R 3001(d). Thus, the C ai mdoes
not constitute prima facie evidence of the validity and anount of the
Caim The objection is sustained and the Claimis disallowd as a
secured claimand allowed as a general unsecured claim except to the
extent already paid as a secured claimby the trustee in excess of the

di vi dend to unsecured cl ai ns.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

02-91305-D-13 RI CHARD & JAN G BBS HEARI NG ON OBJECTI ON
FW #3 TO ALLOAMANCE OF CLAI M OF
BARBARA BEASLEY
8/ 17/ 04 [30]

Di sposition Wthout Oral Argunment: The failure of a creditor to file
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20.

21.

written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimNo. 0005
on the Notice of Filed Clains, filed by Barbara Beasley, (“Clainf) is
resol ved wi thout oral argumnent.

The objection is sustained. The debtor questions the validity and nature
of this claim A properly conpleted and filed proof of claimis prim
facie evidence of the validity and anount of a claim[B. R 3001(f)]. Ms.
Beasl ey asserts a priority status for the Caimpursuant to 11 U S.C. 8§
507(a)(6). However, that subsection does not apply to the facts of this
case. On the date this case was filed, Section 507(a)(6) allowed
priority status for up to $2,100 for nonies hel d by debtors which
constituted a “deposit, before the comencenent of the case, of noney in
connection with the purchase, |ease or rental of property....” (West
2004). In this case, debtors were the | essees and cl ai mant was the

| essor. Caimant cannot hold a priority claimunder Section 507(a)(6).
The objection is sustained and the Claimis disallowed as a priority
claimand all owed as a general unsecured claim except to the extent
already paid as a priority claimby the trustee in excess of the dividend
to unsecured cl ai ns.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

03-92505-D- 13 ESMAI L BAHAR HEARI NG ON MOTI ON TO

FW #2 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 30/ 04 [33]

Tentative Ruling: The trustee’'s objection is conditionally overruled if
debtor provides in the order confirmng plan for a plan termof 48 nonths
and uses the trustee’'s preferred | anguage for suspension of plan paynents
as consented in his reply. Wth those conditions, the nmotion is granted.
In the absence of any additional opposition and subject to the above
conditions, the court finds that the amended plan conplies with 11 U S. C
88 1322(a) & (b), 1323(c), and 1325(a).

Counsel for the debtor shall submit an order that conforns to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the amended pl an

03-91106-D-13 CHRI STOPHER & DEBRA HEARI NG ON OBJECTI ON

FW #2 SCHI FFI LEA TO ALLOMNCE OF CLAI M OF
DI RECT MERCHANTS CREDI T
CARD BANK

8/ 13/ 04 [34]

Di sposition Wthout Oral Argunment: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 10
on the court’s clains register, filed by Direct Merchants Credit Card
Bank (“Clainf) is resolved wi thout oral argunent.
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22.

The objection is sustained. The Caimwas not tinely filed. The |ast
date to file a clai mwas August 5, 2003, and to file a governnment claim
was Sept enber 15, 2003. Direct Merchants Credit Card Bank filed the
Claimfor $1,935.92 on Cctober 21, 2003.

Therefore, pursuant to 11 U.S.C. 8 502(b)(9) and Fed. R Bankr.P. 3002(c),
the Claimis disallowed except to the extent already paid by the trustee.
See In re Gshorne, 76 F.3d 306 (9" Cir. 1996); In re Edel man, 237 B. R
146, 153 (B.A P. 9" Cir. 1999); Ledlin v. United States (In re Tom an),
907 F.2d 114 (9'" Gir. 1989); Zidell, Inc. v. Forsch (In re Coasta

Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990).

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-91610-D- 13 DANNY LY HEARI NG ON MOTI ON TO
PGM #2 CONFI RM DEBTOR S SECOND
AVENDED PLAN
8/ 23/ 04 [37]

Tentative Ruling: Respondent has consented in the opposition to the
resolution of the nmotion and all disputed naterial factual issues
pursuant to FRG vP 43(e). Mvant did not file within the time for reply
a separate statenent identifying each disputed material factual issue
relating to the notion. Accordingly, novant has al so consented to the
resolution of the nmotion and all disputed naterial factual issues
pursuant to FRG vP 43(e). LBR 9014-1(f)(2)(iii).

The court has two initial comments. First, the anended schedules | and J
have not been properly conpleted in this case. None of the declarations
concerni ng schedules filed August 23, 2004 or Septenber 29, 2004 contains
the debtor’s signature. Debtor’s counsel signed the declarations
instead. This violates Fed. R Bankr. P. 1008 and Fed. R Evid. 602.
Counsel has no personal know edge of debtor’s incone and expenses.
Secondl y, counsel for debtor is directed to cite to this court only from
the official reporters. The case cited in debtor’s reply originated in
the District of Colunbia Court of Appeals. The official reporter for the
Courts of Appeals is the Federal Reporter (F., F.2d., and F.3d). Counsel
is also directed to review proper blue book citation formats.

The trustee’s objections are sustained in part and overruled in part and
the nmotion is denied. The trustee’s objection to the $175.00 education
expense is overruled. The expense is not per se unreasonable and the
court finds that the anpbunt |isted is not unreasonabl e under the facts of
this case. Debtor’s argunent that the expenses is comensurate with what
woul d be required outside of the private school context is persuasive.

The trustee’s remaining objections are sustained. The debtor has failed
to carry his burden of establishing the requirenents of 11 U S.C. 8§
1325(a)(3) and (b)(1). Debtor’'s argunents are contradictory. He cannot
argue that the expenses in this case are comrunal in nature and thus are
intertwi ned and then argue that the other incone providing parties are
not debtors and thus entitled to their own expenses. It is his burden of
provi ng that none of his disposable incone was used to pay the

obj ecti onabl e expenses. This he has not done nor does it appear that he
can. The debtor nust provide a plan paynent of $950.00. Because the
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23.

24.

pl an paynent proposed is different fromthat anount, the renaining

obj ections are sustained. Plan confirmation can be denied for failing to
satisfy one or nore of the prerequisites of 11 U S.C. § 1325. 1In re
Padilla, 213 B.R 349, 352 (9'" Cr. BAP 1997); Keith M Lundin, Chapter
13 Bankruptcy, 3d. Ed. § 217.1 (2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-90811-D-13 ERNEST L. SI MONI CONT. HEARI NG ON MOTI ON TO
JCK #1 CONFI RM THE FI RST AMENDED
CHAPTER 13 PLAN
7/ 15/ 04 [ 22]

Tentative Ruling: This matter continued from Septenber 7, 2004 for the
debtor to provide evidence sufficient to satisfy the court’s feasibility
objection. At the prior hearing, the trustee’'s good faith objection was
overrul ed because the debtor had amended his Schedul e B as requested by
the trustee at the neeting of creditors.

The court is satisfied with the evidence submtted by debtor detailing
the property which he is to inherit. As such, the nmotion is granted. 1In
t he absence of any additional opposition, the court finds that the
amended plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), and
1325(a).

Counsel for the debtor shall submit an order that conforns to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the amended pl an

03-95017-D-13 DONALD & CORI NNE HEARI NG ON OBJECTI ON

FW #3 ROUDEBUSH TO ALLOAMANCE OF CLAI M OF
GRUMA CORPORATI ON
8/ 20/ 04 [37]

Di sposition Wthout Oral Argunment: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 012
on the Notice of Filed Cains, filed by G uma Corporation dba M ssion
Foods, (“Clainf) is resolved w thout oral argunent.

The objection is sustained. The debtors question the validity and nature
of this claim A properly conpleted and filed proof of claimis prim
facie evidence of the validity and amount of a claim[B. R 3001(f)];
however, the Claimis not properly conpleted where it clainms a security

i nterest but attaches no security docunents or proof of perfection. B.R
3001(c)and (d). This claimis for unpaid | ease paynents on property from
whi ch the debtors have been evicted. There is no collateral involved.
Thus, the O aimdoes not constitute prina facie evidence of the validity
and anount of the Claim The objection is sustained and the Claimis

di sal l owed as a secured claimand all owed as a general unsecured claim
except to the extent already paid as a secured claimby the trustee in
excess of the dividend to unsecured cl ai ns.
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26.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

03-94018-D- 13 VALERI E HARRI S CONT. HEARI NG ON MOTI ON TO
PGM #1 CONFI RM DEBTOR S FI RST
AVENDED PLAN
6/ 30/ 04 [ 41]

Tentative Ruling: This matter continued from August 17, 2004 for the
debtor to amend her schedul es and provi de evidence of fam |y assistance.
Neither filed by debtor is persuasive. First, the anmended Schedul es

and J have not been properly conpleted in this case. The declaration
concerni ng schedules filed August 23, 2004 does not contain the debtor’s
signature. Debtor’'s counsel signed the declaration instead. This
violates Fed. R Bankr. P. 1008 and Fed. R Evid. 602. Counsel has no
personal knowl edge of debtor’s inconme and expenses.

The declaration filed by Rosalind Stanley is inadequate. It nerely
contai ns conclusory statenments unsupported by docunentary evi dence that
she is gainfully enployed and can “nmake the contributions as needed.”
The decl arati on does not disclose her job, incone or disposable incone
available. In the future, her contribution may rise to as much as $250
per nonth. There is no evidence to show that she can afford that anount.

The trustee’s objections are sustained, and the motion to confirmis
deni ed.

The debtor failed to carry the burden of establishing the requirenments of
11 U.S.C. 8§ 1325(a)(4) and (a)(6). The debtor’s schedule J is
unrealistic to support the debtor and her two mnor children (and
certainly not her 18 year old as well). Debtor’s argunent that she has
lived on the budget for sonme tine is utterly unpersuasive where this
chapter 13 case seeks to discharge some $29,000 in unsecured credit card
debt. The debtor has not been living within the proposed budget.

The debtor has not provided sufficient evidence that she can nmake the

i ncreased step paynents. Ceneral assertions that family will help her is
not sufficient to show feasibility and as stated above, the declaration
provided is inadequate. Furthernore, the trustee can investigate the
value of the hone in the context of the liquidation test. Plan
confirmati on can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cr. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

03-93820-D-13 DANNY & LORI BLANCHARD HEARI NG ON THI RD MOTI ON
JCK #5 TO MODI FY DEBTORS'
CONFI RVED CHAPTER 13 PLAN
8/ 18/ 04 [102]

Tentative Ruling: The trustee’s objection is sustained, for the reasons
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stated in the chapter 13 trustee’s opposition, and the notion is denied.
The debtors have failed to carry their burden of establishing the
requirements of 11 U . S.C § 1325(a)(3) and (a)(6). The court finds the
debtors’ failure to provide the class 1 checklists in this case to
constitute a lack of good faith. This is the third consecutive notion to
nodi fy to which the trustee has raised this objection. Debtors have
failed to comply since May 2004 when the objection was first raised.

Plan confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cir. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

03-94423-D-13 SID & DI AN REAMVB HEARI NG ON OBJECTI ON

FW #1 TO ALLOWANCE OF CLAI M OF
MARI LYN TANK ( Rl CHARDS)
8/ 19/ 04 [30]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 023
on the Notice of Filed Cains, filed by Marilyn Richards (Tank),
(“Cainf) is resolved without oral argunent.

The objection is sustained. The debtors question the validity and nature
of this claim A properly conpleted and filed proof of claimis prim
facie evidence of the validity and amount of a claim[B. R 3001(f)];
however, the Claimis not properly conpleted where it clainms a priority
interest but did not specify which subsection of 8507(a) supports that
classification, as directed to on the proof of claim Box 6. Thus, the
Cl ai m does not constitute prinma facie evidence of the nature of the
Caim The objection is sustained and the Claimis disallowd as a
priority claimand all owed as a general unsecured claim except to the
extent already paid as a priority claimby the trustee in excess of the
di vi dend to unsecured cl ai ns.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

04-92125-D-13 KENNETH & M BETA KI NG HEARI NG ON MOTI ON TO
JCK #1 VALUE COLLATERAL OF BIG &
LI TTLE USED CARS
8/ 30/ 04 [14]

Tentative Ruling: The failure of any party in interest to file tinely
written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995); LBR 9014-1(f)(1). Nevertheless, the court issues a
tentative ruling.

The court notes that the notion fails to conply with LBR 9014-1(f) (1)
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because the entire notion was not served on 28 days notice. The debtors
filed and served a declaration in support of the notion 21 days before
hearing. However, in this instance, the defect is waived because the
decl arati on proposes a val ue higher than that proposed in the original
motion. Creditor is not harmed by the late filing.

The notion is granted pursuant to Fed.R Bankr.P. 3012 and 11 U.S.C 8§
506(a). The creditor’'s collateral, a 2000 Dodge Caravan, had a val ue of
$7,011. 47 on the date of the petition. Thus, $7,011.47 of its claimis
an all owed secured claim based on this valuation

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-91726-D-13 CASH & MALI NDA BRYAN HEARI NG ON MOTI ON TO

JCK #2 VALUE COLLATERAL OF
FRANKLI N CAPI TAL CORP.
8/ 26/ 04 [ 33]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The nmotion is granted pursuant to Fed. R Bankr.P. 3012 and 11 U S.C 8§
506(a). The creditor’s collateral, a 2003 Nissan Altim, had a val ue of
$21,033.00 on the date of the petition. Thus, $21,033.00 of its claimis
an all owed secured claim based on this val uation

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-91726-D-13 CASH & MALI NDA BRYAN HEARI NG ON MOTI ON TO
JCK #3 VALUE COLLATERAL OF GVAC
8/ 26/ 04 [ 36]

Di sposition Wthout Oral Argunent: This matter is continued by the court
to Novenber 15, 2004 at 9:00 a.m The continued hearing on this matter
will be held in Sacranento at the United States Courthouse, 501 | Street,
7" floor, courtroom 28. Debtors have failed to serve this notion on the
address provided by GMAC in the court’s file. On May 24, 2004, GVAC
filed its proof of claimand a request for notice. Both list a post
office box in Fort Wrth, Texas as the address for notices in this
bankruptcy case. Debtors did not serve GVAC at that address.

So as to provide proper notice, debtors shall serve the notion and a
notice of continued hearing on GVAC at the address specified in the My
24, 2004 Request for Special Notice on or before Cctober 18, 2004. | f
debtors fail to do so, the notion will be denied w thout prejudice for

i nadequat e notice

The court will issue a mnute order.
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04-91926-D-13 LARRY & MOLLI E SPRI NGER CONT. HEARI NG ON OBJECTI ON
SW #1 TO CONFI RVATI ON OF PLAN
AND COLLATERAL VALUATI ON
MOTI ON FI LED BY WFS
FI NANCI AL, | NC
7/ 14/ 04 [ 23]
CASE DI SM SSED EQD 9/ 13/ 04

Di sposition Wthout Oral Argunent: The objection to confirmation is
overrul ed as noot because the case was disnissed on Septenber 13, 2004.

The court will issue a mnute order.
04-92527-D-13 OLE & MARI E- ROSE SKI FTER HEARI NG ON OBJECTI ON
PHS #1 TO CONFI RVATI ON OF PLAN

FILED BY PETER H. SM TH
9/ 1/ 04 [12]

VACATED PER STI PULATI ON
AND ORDER FI LED 9/ 15/ 04

Di sposition Wthout Oral Argunent: This matter is resolved by stipulation
and order entered Septenber 15, 2004. The matter is removed fromthe
cal endar .

03-93132-D-13 GARY & M NNI E VAUGHN HEARI NG ON OBJECTI ON
FW #2 TO ALLOMNCE OF CLAI M OF
BENEFI Cl AL

8/ 11/ 04 [31]

Tentative Ruling: The objection to claimis overruled w thout prejudice.
Debt ors have failed to serve the proper party with this objection.
Beneficial transferred its interest in the claimto eCAST Settl enent
Corporation on July 22, 2004. Debtors attach a copy of the transfer of
claimto their objection. But, debtors did not serve the transferee with
this objection. eCAST is the real party in interest now and must be
served with the objection.

The court will issue a m nute order.
03-93132-D-13 GARY & M NNl E VAUGHN HEARI NG ON OBJECTI ON
FW #3 TO ALLOMNCE OF CLAI M OF

KI MBERLEE SUE SCHAAL
8/ 19/ 04 [38]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 7 on
the Court’s Clains Register, filed by Kinberlee Schaal (“Claini) is

resol ved wi thout oral argunent.
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The objection is sustained. The Caimwas not tinely filed. The |ast
date to file a clai mwas Decenber 9, 2003, and to file a governnent claim
was January 31, 2004. Kinberlee Schaal filed the daimfor $1,261.37 on
January 30, 2004.

Therefore, pursuant to 11 U.S.C. 8 502(b)(9) and Fed. R Bankr.P. 3002(c),
the Claimis disallowed except to the extent already paid by the trustee.
See In re Gshorne, 76 F.3d 306 (9" Cir. 1996); In re Edel man, 237 B. R
146, 153 (B.A P. 9" Cir. 1999); Ledlin v. United States (In re Tom an),
907 F.2d 114 (9'" Gir. 1989); Zidell, Inc. v. Forsch (In re Coasta

Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990).

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

02-92234-D-13 ANDREW & NOREEN LOPEZ HEARI NG ON OBJECTI ON

FW #1 TO ALLOWANCE OF CLAI M OF
HOUSEHOLD RETAI L SERVI CES
8/ 19/ 04 [ 25]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimNo. 0019
on the Notice of Filed Cains, filed by Household Retail Services, Inc.,
(“Cainf) is resolved without oral argunent.

The objection is sustained. The debtors question the validity and nature
of this claim A properly conpleted and filed proof of claimis prim
facie evidence of the validity and amount of a claim[B. R 3001(f)];
however, the Claimis not properly conpleted where it clainms a security

i nterest but attaches no security docunents or proof of perfection. B. R
3001(c)and (d). This claimattaches a blank credit application and a
conmputerized account summary. Thus, the O ai mdoes not constitute prinma
facie evidence of the validity and anount of the Claim The objection is
sustained and the Claimis disallowed as a secured claimand allowed as a
general unsecured claim except to the extent already paid as a secured
claimby the trustee in excess of the dividend to unsecured cl ai ms.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

04-92234-D-13 GARY & MARY ACOSTA HEARI NG ON MOTI ON FOR
PFF #1 CONFI RVATI ON OF DEBTORS'
FI RST AVENDED CHAPTER 13
PLAN AND MOTI ON TO VALUE
COLLATERAL OF FORD MOTOR
CREDI T COVPANY
8/ 23/ 04 [31]

Tentative Ruling: The nmotion is conditionally granted, the condition
being that the order confirm ng plan provide that debtors will nake plan
payments of $1,675.00 for 34 nmonths giving a total plan termof 36
nmonths. | n the absence of any other opposition and subject to that
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condition, the court finds that the anended plan conplies with 11 U S. C.
88 1322(a) & (b), 1323(c), and 1325(a).

The debtors’ notion to value collateral is granted pursuant to
Fed. R Bankr.P. 3012 and 11 U. S.C. § 506(a). Ford Mtor Credit’s
collateral, a 2002 Ford Focus, had a val ue of $6,515.00 on the date of
the petition. Thus, $6,515.00 of its claimis an allowed secured claim
based on this valuation

Counsel for the debtors shall submit an order that conforns to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the amended pl an

03-94035-D- 13 JAMES & JUDY STURTEVANT HEARI NG ON OBJECTI ON
DN #2 TO ALLOWANCE OF CLAI M OF
DELL FI NANCI AL SERVI CES
L. P. FILED NOVEMBER 10,
2003 FOR $1, 120. 07
8/ 18/ 04 [27]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 012
on the Notice of Filed ains, filed by Dell Financial Services, Inc.
(“Cainf) is resolved without oral argunent.

The objection is sustained. The debtors question the validity and nature
of this claim A properly conpleted and filed proof of claimis prim
facie evidence of the validity and amount of a claim[B. R 3001(f)];
however, the Claimis not properly conpleted where it clainms a security

i nterest but attaches no security docunents or proof of perfection. B. R
3001(c)and (d). Thus, the Cl aimdoes not constitute prim facie evidence
of the validity and amount of the Claim The objection is sustained and
the Claimis disallowed as a secured claimand all owed as a genera
unsecured claim except to the extent already paid as a secured cl ai mby
the trustee in excess of the dividend to unsecured cl ai ns.

Counsel for the debtors shall submt an order that conforns to the
court’s ruling.

03-94035-D-13 JAMES & JUDY STURTEVANT HEARI NG ON MOTI ON TO
DN #3 MODI FY PLAN
8/ 18/ 04 [31]

Tentative Ruling: No witten opposition to this matter was fil ed,
however, the court neverthel ess issues a tentative ruling.

The notion is denied. The debtors have failed to carry their burden of
establishing the requirenments of 11 U S.C. 8§ 1325(a)(1). The cl ai m of
Bl ackmun Equi prrent Leasing (“Blacknun”) is mis-classified in Cass 3.
That class is for a secured claimthat is being satisfied by a surrender
of the collateral that secures the claim Blacknun is the |essor of
equi pnent to the debtors. Any argunent that the |lease is a disguised
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secured transacti on was foreclosed by confirmation of the original plan
that treated the transaction as a | ease. Therefore, Blackmun does not
hold a security interest in the equipnment; it owns the equipnent. Plan
confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cir. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

If the debtors now wi sh to surrender the equi prent | eased from Bl acknun,
they nust do so by providing in the Additional Provisions that they are
now rejecting the | ease previously assunmed in the original plan confirmed
January 14, 2004.

The court will issue a mnute order.
03-93136-D- 13 TORI NA CARTER HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTOR S CONFI RMVED
CHAPTER 13 PLAN
8/ 23/ 04 [25]
Tentative Ruling: The nmotion is conditionally granted, the condition
being that an order confirm ng the nodified plan provide the terns sought
by the trustee in his opposition and agreed to in the debtor’s reply. In

t he absence of any opposition and subject to that condition, the court
finds that the nodified plan complies with 11 U.S. C. 88 1322(a) & (b),
1323(c), 1325(a), and 1329.

Counsel for the debtor shall submt an order that confornms to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan

03-93136-D-13 TOR NA CARTER HEARI NG ON MOTI ON TO
FW #2 SELL REAL PROPERTY
8/ 23/ 04 [29]

Tentative Ruling: The notion to sell debtor’s residence |located at 1138
Bal sam Drive in Newman, California is granted subject to the inclusion of
the trustee’s four standard conditions.

Counsel for debtor shall submt an order that conforns to the court’s
ruling and that has been approved by the trustee.

03-93538-D-13 STEVEN FRI ES, JR HEARI NG ON MOTI ON TO

FW #2 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 26/ 04 [27]

Tentative Ruling: The notion is conditionally granted, the condition
being that an order confirmng the nodified plan provide the ternms sought
by the trustee in his opposition and agreed to in the debtor’s reply. In
t he absence of any opposition and subject to that condition, the court
finds that the nodified plan conplies with 11 U S. C. 88§ 1322(a) & (b),
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1323(c), 1325(a), and 1329.

Counsel for the debtor shall submit an order that conforns to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan

04-92843-D-13 M CKEY & MARGARET LANDRUM HEARI NG ON MOTI ON TO
FW #1 CONFI RM FI RST ANMENDED
CHAPTER 13 PLAN AND MOTI ONS
TO VALUE COLLATERAL
8/ 26/ 04 [22]

Tentative Ruling: The trustee’'s objection is sustained, and the notion
to confirmis denied. The debtors failed to carry the burden of
establishing the requirenents of 11 U S.C. § 1325(a)(6). Specifically,
the debtors are delinquent in plan paynents.

In addition to the objection raised by the trustee, the debtors

i mproperly served the notion to confirmthe proposed anended plan. The
docket shows that on August 16, 2004, the debtors filed and served the
proposed anended plan with nunerous attached notions to val ue, but

wi thout any notion to confirmthe anmended plan. (ECF-9). The trustee
concl uded the neeting of creditors on August 25, 2004, nine days later
(ECF-17). The next day, August 26, 2004, the debtors filed and served a
nmotion to confirmthe anended pl an, without the amended plan, and a

st and-al one notion to value the collateral of Citifinancial (a 1995
Dodge). That stand-alone notion is a duplicate to one of the notions
attached to the August 16, 2004 plan. A notion to confirm an anended
plan is not properly made unless the notion and the amended plan are
served together. G O 03-03, 17 3(b) and 8(a).

Finally, the amended plan inproperly deals with at | east sone of the
secured clains for which no stand al one notions to value have been fil ed.

Plan confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cr. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-92843-D-13 M CKEY & MARGARET LANDRUM HEARI NG ON MOTI ON TO
FW #2 VALUE COLLATERAL OF
Cl TI FI NANCI AL
8/ 26/ 04 [ 18]

Di sposition Wthout Oral Argunment: No witten opposition to this matter
was filed, so it is therefore suitable for disposition w thout hearing.

The notion is granted pursuant to Fed.R Bankr.P. 3012 and 11 U.S.C 8§
506(a). The creditor’'s collateral, a 1995 Dodge Intrepid, had a val ue of
$7,542.50 on the date of the petition. Thus, $7,542.50 of its claimis
an all owed secured claim based on this valuation
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Counsel for debtors shall submt an order that conforns to the court’s
ruling.

02-92644-D-13 KEI TH & TI MVA DODSON HEARI NG ON MOTI ON TO
FW #6 SELL REAL PROPERTY
8/ 26/ 04 [72]

Tentative Ruling: The notion to sell the real property |ocated at 1824
Mount Vernon Drive in Mddesto, California is granted subject to the

i nclusion of the trustee’'s four standard conditions, including a plan
nodi fication to shorten the plan termand i ncrease the dividend to C ass
7 to 100% Subject to those conditions, sale of the property is
consistent with the debtors’ performance of their confirned plan

Counsel for debtors shall submt an order that conforns to the court’s
ruling and that has been approved by the trustee.

03-93244-D-13 PAUL B. MOLI NA HEARI NG ON MOTI ON TO

MBN #3 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 31/ 04 [38]

Tentative Ruling: The trustee’s objections are sustained, and the notion
to confirmis denied.

The debtor failed to carry the burden of establishing the requirenments of
11 U.S.C. § 1325(a)(5) and (6). Plan confirmation can be denied for
failing to satisfy one or nore of the prerequisites of 11 U S. C. § 1325.
In re Padilla, 213 B.R 349, 352 (9'" Cir. BAP 1997); Keith M Lundin,
Chapter 13 Bankruptcy, 3d. Ed. § 217.1 (2000 & Supp. 2002).

The trustee’s proposed curative | anguage regardi ng suspensi on of post-
petition arrearages on Class 1 clainms is unavailing. Suspension of such
arrearages cannot appear for the first tine in the order confirning the
nmodi fied pl an.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-91645-D- 13 LORETTA BECK HEARI NG ON MOTI ON TO
PGM #1 CONFI RM DEBTOR S FI RST
AVENDED PLAN
8/ 23/ 04 [34]

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
novi ng party on Septenber 22, 2004 and is renoved fromthe cal endar.
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04-92845-D- 13 DONNA FLOAERDAY HEARI NG ON OBJECTI ON
SIM #1 TO CONFI RVATI ON OF
DEBTOR S CHAPTER 13 PLAN
FI LED BY ABN AMRO MORTGAGE
GROUP, | NC.
9/ 3/ 04 [11]

Di sposition Wthout Oral Argunment: This matter is continued to Cctober
19, 2004, at 1:30 p.m to be heard concurrently with the trustee’'s
conbi nation notion to disnmss and objection to plan.

03-90146-D-13 M CHAEL PODW NSKI, JR & HEARI NG ON MOTI ON TO
FW #3 STACY PODW NSKI MODI FY DEBTORS CONFI RVED
CHAPTER 13 PLAN
8/ 24/ 04 [ 34]

W THDRAVWN BY M P.

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
novi ng party on Septenber 21, 2004 and is renoved fromthe cal endar.

03-90146-D-13 M CHAEL PODWNSKI, JR & HEARI NG ON MOTI ON TO
FW #4 STACY PODW NSKI | NCUR DEBT
8/ 24/ 04 [ 38]

W THDRAVWN BY M P.

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
novi ng party on Septenber 21, 2004 and is renoved fromthe cal endar.

04-91451-D-13 ANTHONY & DEANNA LUCERO HEARI NG ON MOTI ON TO
PGM #2 CONFI RM DEBTORS SECOND
AVENDED PLAN AND MOTI ON TO
VALUE COLLATERAL
8/ 26/ 04 [41]

Tentative Ruling: No witten opposition to this matter was filed, so it
is therefore suitable for disposition without hearing. |In this instance,
the court issues a tentative ruling.

The court notes fromthe outset that the debtors inproperly attached a
nmotion to value the collateral of Transouth Financial. There is no
provision in GO 03-03, § 8(a) for attaching notions to value collatera
to the formplan. Attached notions are allowed only when the debtor is
proceedi ng under GO 03-03, § 3. Wen a debtor has not served a
proposed anended pl an | east el even cal endar days before the section 341
nmeeting, notions to value nust be filed as “stand-al one” notions.

Only in this particular instance, because the notion to value has the

same value as that stated by the creditor inits proof of claim the
court will grant the nmotion to confirmand the notion to value. 1In the
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future, the debtors’ attorney will properly present notions to val ue or
ri sk their denial

In the absence of any opposition, the court finds that the anmended pl an
conplies with 11 U S. C. 88 1322(a) & (b), 1323(c), and 1325(a).

The attached unopposed notion to value the collateral of Transouth is
granted pursuant to Fed.R Bankr.P. 3012 and 11 U . S.C. § 506(a). The
creditor’s collateral, 2001 Dodge, had a val ue of $5,760 on the date of
the petition. Thus, $5,760 of its claimis an allowed secured claim
based on this val uation

Counsel for the debtors shall subnit an order that confornms to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the anmended pl an

02-90756-D- 13 ERI C SWANSON HEARI NG ON OBJECTI ON
FW #2 TO ALLOAMANCE OF CLAI M OF
BANK OF AMERI CA
8/ 13/ 04 [ 48]

Di sposition Wthout Oral Argunment: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 6 on
ECF, filed by Bank of Anerica, N. A, (“Clainf) is resolved w thout oral

ar gunent .

The objection is sustained. The Caimwas not tinmely filed. The |ast
date to file a claimwas July 9, 2002, and to file a governnment clai mwas
Sept enber 3, 2002. Bank of Anerica filed the Claimfor $8,057.15 on July
19, 2004.

Therefore, pursuant to 11 U.S.C. 8 502(b)(9) and Fed. R Bankr.P. 3002(c),
the Claimis disallowed except to the extent already paid by the trustee.
See In re Gshorne, 76 F.3d 306 (9" Cir. 1996); In re Edel man, 237 B. R
146, 153 (B.A P. 9" Cir. 1999); Ledlin v. United States (In re Tom an),
907 F.2d 114 (9" Cir. 1989); Zidell, Inc. v. Forsch (In re Coasta

Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990).

Counsel for debtor shall submt an order that conforns to the court’s
ruling.

04-91556-D- 13 ARDETO & FLOR ESTI LLORE HEARI NG ON MOTI ON TO

JCK #3 CONFI RM THE SECOND
AVENDED CHAPTER 13 PLAN
8/ 27/ 04 [ 45]

Tentative Ruling: The trustee’'s objection is sustained, and the notion
to confirmis denied.
The debtors failed to carry the burden of establishing the requirenents

of 11 U S. C 8§ 1325(b). Furthernore, in addition to the objection raised
by the trustee, the debtors inproperly attached a notion to val ue the
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coll ateral of Ford Mdtor Credit. There is no provisionin GO 03-03, {
8(a) for attaching notions to value collateral to the form plan

Attached notions are allowed only when a debtor is proceedi ng under G O
03-03, T 3. When a debtor has not served a proposed anended plan | east
el even cal endar days before the section 341 neeting, notions to val ue
nmust be filed as “stand-al one” notions.

Plan confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cir. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

03-94758-D-13 LARRY HADDOCK & HEARI NG ON MOTI ON TO
FW #2 LI NDA VERVALEN MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 19/ 04 [41]

Tentative Ruling: The trustee’'s objection is sustained, and the notion
to confirmis denied.

The debtors failed to carry the burden of establishing the requirenents
of 11 U S. C 8§ 1325(a)(5) and (6). The debtors’ notion proposed
suspensi on of three nonths of paynents to Washi ngton Miutual, which is
insufficient to cure the nortgage arrearages. The directly affected
creditor clainms the debtors are actually five (not four) nonths in post-
petition arrears. Adding additional nmonths to the suspension in an order
confirm ng the proposed nodified plan is inproper because neither the
directly effected creditor nor the other creditors got proper notice of
the additional provision. The magnitude of the total arrearage to be
cured affects, at a mnimum the issue of feasibility. Both the directly
affected creditor and the other creditors are entitled to proper notice
of the full cure proposal in order to assess the debtors’ proposed

nodi fication. Plan confirmation can be denied for failing to satisfy one
or nore of the prerequisites of 11 U S.C. § 1325. In re Padilla, 213
B.R 349, 352 (9'" Cir. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy,

3d. Ed. § 217.1 (2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

03-93659-D- 13 SUSAN BOVER HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 25/ 04 [ 25]

Di sposition Wthout Oral Argunment: No witten opposition to this natter
was filed, so it is therefore suitable for disposition wthout hearing.
The notion is granted. In the absence of any opposition, the court finds
that the nodified plan conplies with 11 U. S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.
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Counsel for the debtor shall submit an order that conforns to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan

04-91759-D-13 DI ANE VARGAS HEARI NG ON MOTI ON TO
FW #1 CONFI RM FI RST MODI FI ED
CHAPTER 13 PLAN
8/ 31/ 04 [14]

Di sposition Wthout Oral Argunment: No witten opposition to this matter
was filed, so it is therefore suitable for disposition wthout hearing.
The nmotion is granted. In the absence of any opposition, the court finds
that the nodified plan complies with 11 U.S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.

Counsel for the debtor shall submt an order that confornms to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan

03-94467-D-13 RAMON FERRALES HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 27/ 04 [16]

Di sposition Wthout Oral Argunment: No witten opposition to this natter
was filed, so it is therefore suitable for disposition wthout hearing.
The notion is granted. In the absence of any opposition, the court finds
that the nodified plan conplies with 11 U. S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.

Counsel for the debtor shall submit an order that conforns to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan

04-92767-D-13 KENNETH R WARW CK HEARI NG ON MOTI ON FOR
MOT #1 CONFI RVATI ON OF AMENDED
CHAPTER 13 PLAN
8/ 24/ 04 [13]

Tentative Ruling: The trustee’s objections are sustained, and the notion
to confirmis denied.

The debtor failed to carry the burden of establishing the requirements of
11 U.S.C. 8§ 1325(a)(5) and (6). In addition to the trustee’ s objection,
the court notes the debtor is married, but his current Schedule | does
not include household inconme fromhis spouse. (ECF-11). Furthernore,
there is no listed expense for housing on the current Schedule J and the
pl an does not include a Class 1 or 4 claim

Plan confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cir. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
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(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-92874-D-13 ANTHONY & KARI ARNEBECK HEARI NG ON OBJECTI ON
TMM #1 TO CHAPTER 13 PLAN FI LED BY
TOM BLOCK

9/ 8/ 04 [ 20]

Di sposition Wthout Oral Argunent: Oal argunment woul d not benefit the
court in rendering a decision on this matter.

The objection is stricken as filed by an attorney not adnmitted to
practice in the Eastern District of California. LBR 1001-1(c),

i ncorporating E.D. Cal Local Rule 83-180. Because the objection is
stricken, the matter is dropped fromthe cal endar.

The court notes that the nmeeting of creditors was continued to October 6,
2004. The creditor should review General Order 03-03, 1 3(c) regarding

when an objection to confirmation of a chapter 13 plan may be presented.

A copy of the current local rules of this court, the general orders and

certain required forns are available on the internet, free of charge, at
http://ww. caeb. uscourts. gov.

The court will issue a m nute order.
04-92576-D-13 KEVIN & JULI E GANT HEARI NG ON OBJECTI ON
MSN #1 TO ALLOMNCE OF CLAI M OF

GREENTREE SERVI Cl NG
8/ 25/ 04 [14]

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
obj ecting party on Cctober 1, 2004 and is renmpoved fromthe cal endar.

03-93979-D- 13 BRUCE SWANSON HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTOR S CONFI RVED
CHAPTER 13 PLAN
8/ 31/ 04 [18]

Di sposition Wthout Oral Argunment: No witten opposition to this matter
was filed, so it is therefore suitable for disposition w thout hearing.
The nmotion is granted. In the absence of any opposition, the court finds
that the nodified plan complies with 11 U.S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.

Counsel for the debtor shall submt an order that conforns to the court’s

ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the nodified plan.
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04-91280-D- 13 JOSE & CAROL BARAJAS HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 23/ 04 [37]

Tentative Ruling: The nmotion is conditionally granted, the condition
being that an order confirm ng the nodified plan provide the ternms sought
by the trustee in his opposition and agreed to in the debtors’ reply. In

t he absence of any opposition and subject to that condition, the court
finds that the nodified plan complies with 11 U.S. C. 88 1322(a) & (b),
1323(c), 1325(a), and 1329.

Counsel for the debtors shall submit an order that conforns to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

03-91782-D-13 M KE & BRENDA MCCALI P HEARI NG ON MOTI ON TO
FW #4 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 27/ 04 [45] [46]

Di sposition Wthout Oral Argunment: No witten opposition to this natter
was filed, so it is therefore suitable for disposition wthout hearing.
The notion is granted. In the absence of any opposition, the court finds
that the nodified plan conplies with 11 U. S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.

Counsel for the debtors shall subnit an order that conforms to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

03-94283-D-13 BRI AN & CHRI STY DERUYTER HEARI NG ON OBJECTI ON
FW #3 TO ALLOWANCE OF CLAI M OF
BANK OF THE WEST AKA
BASELI NE FI NANCI AL
SERVI CES, ASSI GNEE OF
RECORD
8/ 19/ 04 [ 45]

Di sposition Wthout Oral Argunent: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 6 on
ECF, filed by Bank of the West, (“Clainf) is resolved w thout oral

ar gunent .

The objection is sustained. The Claimwas not tinely filed. The |ast
date to file a claimwas March 9, 2004, and to file a governnent claim
was April 26, 2004. Bank of the West filed the Claimfor $8,452.36 on
July 19, 2004.

Therefore, pursuant to 11 U. S.C. 8 502(b)(9) and Fed. R Bankr.P. 3002(c),
the Claimis disallowed except to the extent already paid by the trustee.
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See In re Gshorne, 76 F.3d 306 (9" Cir. 1996); In re Edel man, 237 B.R
146, 153 (B.A.P. 9" Cir. 1999); Ledlin v. United States (In re Tom an),
907 F.2d 114 (9" Cir. 1989); Zidell, Inc. v. Forsch (In re Coasta

Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990).

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-91284-D-13 JOHN DI XON HEARI NG ON MOTI ON TO
FW #1 CONFI RM FI RST AVENDED
CHAPTER 13 PLAN
8/ 16/ 04 [ 46]

Di sposition Wthout Oral Argunment: No witten opposition to this matter
was filed, so it is therefore suitable for disposition wthout hearing.
The nmotion is granted. In the absence of opposition, the court finds
that the amended plan conplies with 11 U S. C. 88 1322(a) & (b), 1323(c),
and 1325(a).

Counsel for the debtor shall submt an order that confornms to the court’s
ruling which has been approved by the trustee. The order shall include a
specific reference to the filing date of the amended pl an

04-92485-D-13 LISA R WALKER HEARI NG ON OBJECTI ON

DRW #1 TO CONFI RVATI ON OF PLAN
FI LED BY NOVASTAR MORTGACE,
I NC

8/ 25/ 04 [ 15]

Di sposition Wthout Oral Argunment: This matter is continued by the court
to Novenber 15, 2004, at 9:00 a.m, to be heard with any additional

obj ections to confirmation which nay be filed follow ng conclusion of the
meeting of creditors on Septenmber 29, 2004. Because of the change in LBR
1002-1, the continued hearing on this matter will be heard in Courtroom
28 at the United States Courthouse, 501 | street, seventh fl oor,
Sacranento California.

The court will issue a mnute order.
04-91787-D- 13 AARON & YOLANDA ROVERO HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTORS' CONFI RMVED
CHAPTER 13 PLAN
8/ 26/ 04 [21]
Tentative Ruling: The nmotion is conditionally granted, the condition
being that an order confirm ng the nodified plan provide the ternms sought
by the trustee in his opposition and agreed to in the debtors’ reply. In

t he absence of any other opposition and subject to that condition, the
court finds that the nodified plan complies with 11 U. S. C. 88 1322(a) &
(b), 1323(c), 1325(a), and 1329.

Counsel for the debtors shall submt an order that conforns to the
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court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

02-92888-D- 13 CHARLES & MELI SSA HEARI NG ON MOTI ON TO
FW #7 CALLAHAN MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 19/ 04 [90]

Di sposition Wthout Oral Argunment: No witten opposition to this natter
was filed, so it is therefore suitable for disposition wthout hearing.
The notion is granted. In the absence of any opposition, the court finds
that the nodified plan conplies with 11 U. S.C. 88 1322(a) & (b), 1323(c),
1325(a), and 1329.

Counsel for the debtors shall submt an order that conforns to the

court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

04-92688-D-13 KENNETH LEE HOARY HEARI NG ON MOTI ON TO

JCK #1 VALUE COLLATERAL OF CTRCU T

Cl TY/ BANK ONE, DELAWARE,
N. A
8/ 30/ 04 [10]

Tentative Ruling: No witten opposition to this matter was filed, so it
is therefore suitable for disposition without hearing. |In this instance,
the court issues a tentative ruling.

The notion is denied. Wile the debtor titles this notion as one to

val ue coll ateral, the substance is really one to nodify the plan to
change the class treatnent of a creditor fromCl ass 7 to Class 2. The
docket is quite clear that the debtor scheduled Circuit Gty as a
Schedul e F creditor (unsecured nonpriority claim and provided for it as
a Cass 7 creditor in his confirmed plan. (ECF-13). Then, Circuit Cty
filed a secured claim and the debtor wants to change the plan to provide
for Class 2 treatnment. |If the debtor wants to nodify the plan to conform
to filed clains, he needs to file the appropriate notion to acconplish

t hat .

The court will issue a m nute order.
03-92289-D-13 JEAN CHASTANG HEARI NG ON MOTI ON TO
FW #1 | NCUR DEBT

9/ 9/ 04 [22]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion
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04-90189-D- 13 GONZALO & CRYSTAL CHAI DEZ HEARI NG ON OBJECTI ON
JCK #2 TO ALLOWANCE OF CLAI M OF
CB MERCHANT SERVI CES
8/ 18/ 04 [17]

Di sposition Wthout Oral Argunment: The failure of a creditor to file
written opposition as required by this local rule is considered consent
to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9'"
Cir. 1995); LBR 3007-1(d)(1). Therefore, the objection to claimMNo. 5 on
ECF, filed by CB Merchants Services, (“Clainf) is resolved wi thout ora

ar gunent .

The objection is sustained. The Caimwas not tinmely filed. The |ast
date to file a clai mwas May 25, 2004, and to file a governnment clai mwas
July 14, 2004. CB Merchants filed the Claimfor $654.67 on June 3, 2004.

Therefore, pursuant to 11 U . S.C. 8 502(b)(9) and Fed. R Bankr.P. 3002(c),
the Claimis disallowed except to the extent already paid by the trustee.
See In re Gshorne, 76 F.3d 306 (9" Gir. 1996); In re Edel man, 237 B.R
146, 153 (B.A P. 9" Cir. 1999); Ledlin v. United States (In re Tonm an),
907 F.2d 114 (9" Cir. 1989); Zidell, Inc. v. Forsch (In re Coasta

Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990).

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

00-90790-D- 13 HECTOR & MARI A DE LA FUENTE HEARI NG ON MOTI ON TO
FW #6 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 20/ 04 [179]

Tentative Ruling: The trustee’s objection is sustained, and the notion
to confirmis denied.

The debtors failed to carry the burden of establishing the requirenents

of 11 U.S.C. 8§ 1325(a)(6). In addition, the debtors’ plan does not
speci fy how many nont hs are bei ng suspended “through the nonth of July,
2004.” The nmgnitude of the total arrearage to be suspended affects, at

a mnimm the issue of feasibility. The court and creditors are
entitled to proper notice of the full suspension proposal in order to
assess the debtors’ proposed nodification. Plan confirmation can be
denied for failing to satisfy one or nore of the prerequisites of 11
US C 8§ 1325. Inre Padilla, 213 B.R 349, 352 (9'" Cir. BAP 1997);
Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. 8§ 217.1 (2000 & Supp
2002) .

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.
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03-90491-D- 13 ABBAS & ADLA MANSOUR HEARI NG ON MOTI ON TO

FW #2 MODI FY DEBTORS' CONFI RVED
CHAPTER 13 PLAN
8/ 30/ 04 [51]

Tentative Ruling: The notion is conditionally granted, the condition
being that an order confirm ng the nodified plan provide the ternms sought
by the trustee in his opposition and agreed to in the debtors’ reply. In
t he absence of any opposition and subject to that condition, the court
finds that the nodified plan complies with 11 U.S. C. 88 1322(a) & (b),
1323(c), 1325(a), and 1329.

Counsel for the debtors shall submit an order that conforns to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

01-93195-D- 13 GEORGE BUNDI CK HEARI NG ON MOTI ON TO
FW #3 | NCUR DEBT
9/ 14/ 04 [ 35]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-91895-D- 13 THOVAS & LORI MENDES HEARI NG ON MOTI ON
DN #2 TO CONFI RM AVENDED PLAN
8/ 26/ 04 [31]

Tentative Ruling: The trustee’s objection is sustained, and the notion
to confirmis denied.

The debtors failed to carry the burden of establishing the requirenents
of 11 U.S.C. 8 1325(a)(5) and (6). Furthernore, in addition to the

obj ection raised by the trustee, the debtors inproperly attached a notion
to value the collateral of United Consuner Financial. There is no
provision in GO 03-03, § 8(a) for attaching notions to value coll atera
to the plan. Attached notions are allowed only when a debtor is
proceedi ng under GO 03-03, § 3. Wen a debtor has not served a
proposed anended pl an | east el even cal endar days before the section 341
meeting, notions to value nmust be filed as “stand-al one” notions.

Plan confirmation can be denied for failing to satisfy one or nore of the
prerequisites of 11 U.S.C. § 1325. In re Padilla, 213 B.R 349, 352 (9'
Cr. BAP 1997); Keith M Lundin, Chapter 13 Bankruptcy, 3d. Ed. § 217.1
(2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.
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04-92395-D- 13 STEVEN & JENNI FER HENDREN HEARI NG ON MOTI ON TO
FW #1 CONFI RM FI RST ANMENDED
CHAPTER 13 PLAN
8/ 26/ 04 [20]

Tentative Ruling: The notion to confirmis denied

The trustee’s objection is overrul ed, since the debtors agree to cure the
trustee’'s objection in an order confirmng the plan. Nonetheless, the
debtors failed to carry the burden of establishing the requirenents of 11
U S C 8 1325(a)(5) and (6). Specifically, the court cannot grant their
attached notions to value, upon which their plan is dependent. Attached
notions are allowed only when a debtor is proceeding under GO 03-03, |
3. Wien a debtor has not served a proposed anended plan | east el even

cal endar days before the section 341 neeting, notions to val ue nust be
filed as “stand-al one” notions. Plan confirmation can be denied for
failing to satisfy one or nore of the prerequisites of 11 U S.C. § 1325.
In re Padilla, 213 B.R 349, 352 (9'" Cir. BAP 1997); Keith M Lundin,
Chapter 13 Bankruptcy, 3d. Ed. § 217.1 (2000 & Supp. 2002).

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

03-90402-D- 13 DAN EL/ DEBRA LOHR, VS HEARI NG ON MOTI ON TO

FW #4 AVO D LI EN ON DEBTOR S
RESI DENCE

SYNDI CATED OFFI CE SYSTEMS 9/ 21/ 04 [ 54]

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
novi ng party on Septenber 29, 2004 and is renoved fromthe cal endar.

99-95319-D-13 RUBEN TORRES, JR HEARI NG ON MOTI ON FOR
EE #2 RELI EF FROM AUTOVATI C STAY
HOUSEHOLD FI NANCE 9/21/04 [121]

CORPCRATI ON OF CALIF., VS

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nmerits of the notion

01-93547-D-13 M CHAEL & SUSAN KERNS CONT. HEARI NG ON MOTION TO
DN #4 AVO D JUDI CI AL LI EN ON
M CHAEL & SUSAN KERNS VS, EXEMPT PROPERTY

9/ 7/ 04 [71]
T.A. ROSS COLLECTI ON

Tentative Ruling: This is a continued notion under LBR 9014-1(f)(2).
Opposition may be presented at the hearing. Therefore, the court issues
no tentative ruling on the nerits of the notion.

-October 5, 2004 at 1:30 p.m. Page 30-



79.

80.

81.

82.

83.

02-92447-D-13 ASOLEI UGA/ ROSALI ND | LACA HEARI NG ON RESTORED
SW #2 MOTI ON FOR RELI EF FROM THE
WES FI NANCI AL, INC., VS AUTOMATI C STAY

11/ 4/ 03 [ 41]

Tentative Ruling: This is restored notion filed in accordance with the
court’s Decenber 15, 2003 order. (Opposition may be presented at the
hearing. Therefore, the court issues no tentative ruling on the nerits
of the notion

02-90450-D- 13 M CHAEL/ CHRI STI NA RELLOQUE HEARI NG ON MOTI ON

WGM #1 FOR RELI EF FROM AUTOVATI C
LONG BEACH MORTGAGE STAY ON REAL PROPERTY
COVPANY, VS. 9/ 21/ 04 [ 26]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

03-94758-D-13 LARRY HADDOCK AND HEARI NG ON MOTI ON

WGM #1 LI NDA VERVALEN RELI EF FROM AUTOVATI C STAY
LONG BEACH MORTGAGE ON REAL PROPERTY

COVPANY, VS. 9/ 21/ 04 [55]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-92970-D-13 CGREGCRY RODRI GUEZ HEARI NG ON MOTI ON FOR
DEM #1 RELI EF FROM AUTOVATI C STAY
ONYX ACCEPTANCE CORP., VS 9/ 21/ 04 [11]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-92578-D- 13 ANTHONY/ TAMARA MCDANI EL HEARI NG ON MOTI ON FOR
WGM #1 RELI EF FROM AUTQOVATI C STAY
LONG BEACH MORTGAGE CO., VS ON REAL PROPERTY

9-21-04 [ 15]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion
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01-91481-D- 13 JAMES & JOAN BLACKWELL HEARI NG ON MOTI ON TO
FW #2 | NCUR DEBT
9/ 15/ 04 [ 23]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). The court is aware of the trustee’s witten response. However,
ot her parties nay appear and oppose the notion. Therefore, the court

i ssues no tentative ruling on the nerits of the notion

03-93683-D-13 MARI O & LAVI NA TREVI NO CONT. HEARI NG ON MOTI ON TO
FW #1 MODI FY DEBTORS CONFI RVED
CHAPTER 13 PLAN
7/ 29/ 04 [25]

Tentative Ruling: This matter continued from Septenber 21, 2004 and from
Sept enber 7, 2004 before that for the debtors to provide evidence of two
pl an paynents, and therefore two conduit paynents, allegedly nade by
debtors that were not reflected in the record at the prior hearing.
Debtors finally supplied their evidence on Septenber 29, 2004. The

evi dence shows that the trustee has received sufficient funds to pay nine
conduit paynents of the el even that had conme due when the exhibit was
prepared. The Septenber 2004 plan paynent is not reflected on the

exhi bit having conme due after it was prepared.

Therefore, the notion is conditionally granted provided that debtors nade
t he Septenber 2004 plan paynent and are current on plan paynents pursuant
to the nodified plan. |In the absence of any opposition and subject to
that condition, the court finds that the nodified plan conplies with 11
U S C 88 1322(a) & (b), 1323(c), 1325(a), and 1329.

Counsel for the debtors shall submit an order that conforns to the
court’s ruling which has been approved by the trustee. The order shal
include a specific reference to the filing date of the nodified plan

03-93683-D-13 MARI O & LAVI NA TREVI NO CONT. HEARI NG ON MOTI ON FOR
KK #1 RELI EF FROM AUTQOVATI C STAY
OLD KENT MORTGAGE COVPANY VS 8/9/04 [ 29]

Tentative Ruling: This matter continued from Septenber 21, 2004 and from
Sept enber 7, 2004 before that for the debtors to provide evidence of two
pl an paynents, and therefore two conduit paynents, allegedly nade by
debtors that were not reflected in the record at the prior hearing.
Debtors finally supplied their evidence on Septenber 29, 2004. The

evi dence shows that the trustee has received sufficient funds to pay nine
conduit paynments of the el even that had conme due when the exhibit was
prepared. The remmining two nortgage paynents are included in the

nodi fied pl an.

Therefore, Term nation of the automatic stay is deni ed; adequate

protection is ordered as follows. Termination of the stay under 11
U S C 8 362(d)(2) is inappropriate under 11 U . S. C. 8§ 362(d)(2) because
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the value of the subject real property exceeds the total of the liens.
There is equity ($84,782.09) as defined in Stewart v. CGurley, 745 F.2d
1194, 1195 (9'" Cir. 1984).

Termination of the stay under 11 U . S.C. § 362(d)(1) is inappropriate
because the court confirmed a nodified plan at nmatter 85 above. That

pl an provi des for paynent of the pre-petition arrears and three post-
petition paynents through the plan (one was already included in the
original confirmed plan). There is no evidence that the plan paynents
are in default under the nodified plan. The debtor opposition states
that the trustee has renitted nine paynents through the nodified plan.
Wth the three paynments included in the nmodified plan, the debtor is
post-petition current with novant. Once a plan or a nodified plan is
confirmed, the only ground for ternminating the stay is a breach of the
pl an. Because of the debtors’ nodification of the plan, the plan is not
in default. The novant is adequately protected by the confirned plan and
recei pt of post-petition payments.

Adequate protection is ordered as follows: This notion may be restored
to cal endar not nore than once should the debtor default in plan paynments
during the period of October 1, 2004 through March 31, 2005. |If the
notion is restored to calendar: (A) the novant shall file a supplenenta
decl aration, an updated |Information Sheet (conpliant with LBR 4001-1(c)),
verified paynment history (conpliant with LBR 4001-1(d)(21)(i), and
statenent compliant with LBR 4001-1(d)(ii)or(iii) or LBR 4001-1(d)(2), if
applicable, in the Mddesto Division not |ess than fifteen cal endar days
prior to the hearing, (B) the movant shall serve notice of the restored
notion (with copies of the required suppl enental docunentation, detail ed
above) not less than fifteen cal endar days prior to the hearing, plus
three days for mailing, (C) pursuant to LBR 1001-1(f), LBR 4001-1(a) and
LBR 9014-1(f)(3), opposition, if any, shall be in witing and shall be
filed in the Modesto Division and served not |ess than seven cal endar
days prior to the hearing, (D) the act of restoring the notion to

cal endar shall constitute the nmovant’s consent that it is novant’s
responsibility, if necessary, to obtain the opposition, if any, fromthe
court’s internet case information systemand that novant’s failure to do
so for any reason, including without limtation conputer problens,
constitutes grounds to deny the restored notion and (E) pursuant to LBR
1001-1(f), no reply shall be permtted or considered.

The request for attorney fees is granted. The novant nmay anmend its claim
to add attorneys fees equal to the | esser of $675 or the anount actually
billed plus costs of $150 to be paid through the plan. However, if

relief fromthe automatic stay is granted, the novant may enforce any
unpai d portion of the fee award only agai nst the novant’'s coll atera

Except as so ordered, the notion is denied.

Counsel for npvant shall submt an order that conforns to the court’s
ruling.
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