UNITED STATESBANKRUPTCY COURT
Eastern District of California

Honorable Thomas C. Holman
Bankruptcy Judge
Modesto, California

September 28, 2004 at 9:30 a.m.

1.

04-92604- A-7

ERNEST & JUDY HATCHER HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON
OF SANCTI ONS FOR FAI LURE OF
DEBTORS AND/ OR DEBTORS'
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 12, 2004
8/ 30/ 04 [ 6]

Di sposition Wthout Oral Argunment: The order to show cause is

di scharged. The debtors attended the continued neeting of creditors on
Sept enber 13, 2004, and the nmeeting concluded. No nonetary sanctions are
i mposed.

The court will issue a minute order.

04-92709-A-11 L.L.-G L. ENTERPRI SES, | NC. HEARI NG ON ORDER TO

SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR S
ATTORNEY TO FI LE LI ST OF
EQUI TY SECURI TY HOLDERS

8/ 31/ 04 [114]

Di sposition Wthout Oral Argunment: The order to show cause is

di scharged. The debtor-in-possession filed the nmissing docunent on
Septenber 9, 2004. No npnetary sanctions are inposed.
The court will issue a mnute order.
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04-92124-A-7  LESLIE ANNE JENSEN HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPCSI Tl ON
OF SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTCR S
ATTORNEY TO ATTEND THE

DI SM SSAL ECD 8/ 31/ 04 SECTI ON 341 MEETI NG ON

AUGUST 19, 2004
8/ 27/ 04 [11]

Di sposition Wthout Oral Argunent: The Order to Show Cause is discharged
as noot. The case was di sm ssed on August 31, 2004.

The court will issue a mnute order.

04-92325-A-7  CYNTHI A ANN V\EBB HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR OF
DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 19, 2004
8/ 27/ 04 [19]

Tentative Ruling: None.

04-93133-A-7  ELEANOR SANTI AGO HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR S
ATTORNEY TO FI LE SUMVARY OF
SCHEDULES, SCHEDULES A-J,
DECLARATI ON OF SCHEDULES,
STATEMENT OF FI NANCI AL
AFFAI RS 9/ 2/04 [7]

Tentative Ruling: None.

04-92738-A-7  KELLY ANN BEAM HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR OF
DEBTOR AND/ OR DEBTCR S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 12, 2004
8/ 27/ 04 [6]

Tentative Ruling: None.
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04-92739-A-7 JEFFREY DEAN ROGERS

Tentative Ruling: None.

04-92657-A-7 GLORI A MORALES

Tentative Ruling: None.

04-92559-A-7 ESTHER A. EMANA

Tentative Ruling: None.

04-92461-A-7 GWENDA L. JOHNSON

Tentative Ruling: None.

04-92674-A-7 STEPHANI E CANDEVAN

Tentative Ruling: None.

HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPCSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 27, 2004

9/ 1/ 04 [ 28]

HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR AND/ OR
DEBTOR S ATTORNEY TO ATTEND
THE SECTI ON 341 MEETI NG ON
AUGUST 19, 2004

8/ 27/ 04 [ 6]

HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 12, 2004

8/ 27/ 04 [6]

HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR TO PAY

FI LI NG FEE | NSTALLMENT

($53. 00 DUE AUGUST 30, 2004)
9/ 3/ 04 [17]

HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTOR OF

DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 19, 2004

8/ 27/ 04 [ 25]
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04-93284-A-7  BARBARA KAYE FERRY HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL
AND/ OR | MPCSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR S
ATTORNEY TO FI LE
VERI FI CATI ON OF MASTER
ADDRESS LI ST
9/ 2/ 04 [8]

Di sposition Wthout Oral Argunment: The order to show cause is
di scharged. The debtor filed the m ssing docunment on Septenber 3, 2004.
No nonetary sanctions are inposed.

The court will issue a m nute order.

04-92692-A-7  LATANYA R VAR GHT HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPCSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTCR S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 19, 2004
9/ 2/ 04 [7]

Tentative Ruling: None.

04-92794-A-7 RICHARD C. TRELOAR HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
AUGUST 27, 2004
9/ 1/ 04 [ 8]

Di sposition Wthout Oral Argunent: The Order to Show Cause is discharged
as noot. The case was di sm ssed on Septenber 17, 2004.

The court will issue a m nute order.
03-91700-A-7 ROVANO & CHRI STI NE CONT. HEARI NG ON TRUSTEE' S
SSA #2 ROCCUCC OBJECTI ON TO DEBTORS'

CLAI M OF EXEMPTI ONS
6/ 21/ 04 [ 28]

Tentative Ruling: None. This matter was continued, at the requests of
the parties, fromJuly 27, 2004.
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04-92202-A-7 GREG & BRENDA DECKER HEARI NG ON THE
UST #1 UNI TED STATES TRUSTEE S
MOTI ON TO DI SM SS CHAPTER 7
CASE, PURSUANT TO 11 U.S.C.
SECTI ON 707(B)
8/ 25/ 04 [10]

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
novi ng party on Septenber 20, 2004 and is renoved fromthe cal endar.

04-91105-A-7  STANLEY CAMPBELL HEARI NG ON MOTI ON
SF #4 TO COVPROM SE CONTROVERSY
RE: AVO DANCE AND TURNOVER
LAWSUI T FI LED BY
TRUSTEE, LARRY GRAY
8/ 31/ 04 [26]

Di sposition Wthout Oral Argunment: The failure of any party in interest

to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The nmotion is granted. The court has great latitude in approving
conproni se agreenents. |In re Wodson, 839 F.2d 610, 620 (9'" Gir. 1988).
The court is required to consider all factors relevant to a full and fair
assessnment of the wi sdom of the proposed conpromi se. Protective

Commi ttee For | ndependent Stockholders OF TMI Trailer Ferry, Inc. v.
Anderson, 390 U. S. 414, 88 S. . 1157, 20 L.Ed.2d 1 (1968). The court
will not sinply approve a conpronise proffered by a party w thout proper
and sufficient evidence supporting the conpromi se, even in the absence of
obj ecti ons.

Those factors a court considers in its analysis include: (a) the
probability of success in the litigation; (b) the difficulties, if any,
to be encountered in the matter of collection; (c) the conplexity of the
litigation involved, and the expense, inconveni ence and del ay necessarily
attending it; and (d) the paranmount interest of the creditors and a
proper deference to their reasonable views in the prenmises. Inre A&C
Properties, 784 F.2d 1377, 1381 (9'" Cir. 1986). The party proposing the
conproni se has the burden of persuadi ng the bankruptcy court that the
conpronmise is fair and equitable and should be approved. |Id.

The conpromise in question arises fromlitigation in Adversary No. 04-
9055 between the trustee and C audi a Canpbell, the debtor’s wife (the
debtor and Ms. Canpbell are separated and do not live together),
regarding the debtor’s pre-petition transfer of real property to her in
February 2002, for no consideration. The trustee alleges this is a
fraudul ent transfer and seeks a turnover of the property in his
conplaint. The trustee contends that the property is valued at

approxi mately $200, 000, with a nortgage of approxi mately $120,000. Wile
Ms. Canpbell adnits that she did not pay consideration for the property,
she clains it had very little equity at the time of the transfer and that
it was her mai ntenance and nortgage paynents which resulted in the
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19.

i ncreased value. The trustee believes that these contentions are “not
frivolous, and may, if proven, establish a conplete or partial defense to
the lawsuit.” (M., at 6). To avoid the risk of litigation, they have
agreed to settle the matter by having Ms. Canpbell pay the estate

$25, 000, in exchange for the trustee dismissing the adversary. M.
Campbell will not have a claimagainst the estate for paying the nortgage
and mai ntai ni ng the property.

On the whole, the court finds that the A&C factors favor the approval of
t he conproni se

Accordingly, the court finds that the trustee has carried his burden of
persuadi ng the court that the proposed conpronise is fair and equitable,
and the notion is granted.

Counsel for the trustee shall submit an order that conforns to the
court’s ruling. Counsel shall submit a separate order in the adversary
proceedi ng di sposing of it pursuant to the terns of the settlenent.

04-92708-A-7 ANN M DDLETON HEARI NG ON TRUSTEE' S
MDM #1 OBJECTI ON TO DEBTOR S
EXEMPTI ONS

8/ 20/ 04 [7]

Di sposition Wthout Oral Argunment: This matter was w thdrawn by the
obj ecting party on Septenber 16, 2004 and is renoved fromthe cal endar

04-92709-A-11 L.L.-G L. ENTERPRI SES, |NC. HEARI NG ON MOTI ON TO
FWP #3 EXTEND THE TI ME TO ASSUME
OR REJECT NONRESI DENTI AL
REAL PROPERTY LEASES
8/ 27/ 04 [88]

Tentative Ruling: The failure of any party in interest to file tinely
written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995); LBR 9014-1(f)(1). |In this instance, the court issues
a tentative ruling.

At the hearing, the debtor-in-possession shall establish that the two
subject lessors were tinely served with the full set of noving papers.
LBR 9014-1(d)(4). The Proof of Service at ECF-94 is not clear that the
| essors were served with all the noving papers.

If the debtor-in-possession makes the required showi ng, then the notion
will be granted to extend through Decenber 13, 2004, the tinme to assune
or reject the follow ng non-residential real property |leases: (1) a

| ease with Leonard Lovalvo for 3737 McHenry Avenue in Mdesto,
California; and (2) a lease with Gasis, for 5001 McHenry Avenue in
Modesto, California. Oherwise, the notion is denied for failure to
serve all parties directly affected by the requested relief.

Counsel for the debtor-in-possession shall subnmit an order that conforns
to the court’s ruling.
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22.

23.

04-92709-A-11 L.L.-G L. ENTERPRISES, |NC. HEARI NG ON MOTI ON FOR

FWP #4 ORDER AUTHORI ZI NG LI M TED
NOTI CE OF CERTAI N MOTI ONS
8/ 27/ 04 [89]

Tentative Ruling: None.

04-92413-A-7  DAN LO ESCALANTE HEARI NG ON TRUSTEE' S

MGO #2 MOTI ON OBJECTI NG TO
DEBTOR S EXEMPTI ONS
8/ 24/ 04 [9]

Di sposition Wthout Oral Argunent: This matter continued, pursuant to a
court-approved stipulation, to October 26, 2004, at 9:30 a.m, and is
renoved from cal endar.

04-91715-A-7  BETTY A. SCOTT HEARI NG ON APPLI CATI ON
SF #2 OF CHAPTER 7 TRUSTEE FOR
APPOl NTMENT OF REAL
ESTATE BROKER
8/ 24/ 04 [15]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). The court notes the
debtor filed a statenent of non-opposition to the notion. Therefore,
this matter is resolved wi thout oral argunent.

The application is approved pursuant to 11 U S.C. § 327(a) and the
trustee is authorized to enploy Marian Norris, of Century 21 M&M and
Associates, as a real estate broker to provide valuation, marketing
and/ or sale services to the trustee. As set forth in the notion
conpensation will be either by hourly fees approved through an
application for conpensation under 11 U S.C. 8§ 330, or as part of a
court-approved sale.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-92418-A-7 S| DRA REBULDELA HEARI NG ON TRUSTEE' S

MGO #2 MOTI ON OBJECTI NG TO
DEBTOR S EXEMPTI ONS
8/ 24/ 04 [9]

Di sposition Wthout Oral Argunent: This matter continued to Oct ober 26,
2004 at 9:30 a.m pursuant to order. It is renoved fromthis cal endar
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04-92127-A-7 DREW & DOLORES PETERSON HEARI NG ON MOTI ON

LG #1 FOR AUTHORI TY TO SELL
NON- EXEMPT EQUI TY | N REAL
PROPERTY TO DEBTORS FI LED
BY TRUSTEE LARRY GRAY
8/ 25/ 04 [9]

Tentative Ruling: The failure of any party in interest to file tinely
written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995); LBR 9014-1(f)(1). |In this instance, since the debtors
are pro se, the court issues a tentative ruling.

The estate owns an interest in real property |located at 2142 Brennan Lane
in Manteca, California (“the Property”). The chapter 7 trustee seek to
sell the estate’s interest in the Property to the debtors for $4, 000.
Pursuant to 11 U S.C. 8§ 363(b)(1), the notion is granted and the trustee
is authorized to sell the estate’s interest in the Property to the
debtors for $4,000, on the terns set forth in the notion

The 10-day stay of Fed. R Bankr. P. 6004(g) is waived.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-91836-A-7 DAVID & LI NDA KEMP HEARI NG ON MOTI ON

SF #3 TO SELL NON- EXEMPT EQUI TY
I N REAL PROPERTY TO DEBTORS
8/ 31/ 04 [20]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The estate owns an interest in real property |ocated at 2087 Nevada
Street in Stockton, California (“the Property”). The chapter 7 trustee
seek to sell the estate’'s interest in the Property to the debtors for
$13,000. Pursuant to 11 U.S.C. 8§ 363(b)(1), the notion is granted and
the trustee is authorized to sell the estate’'s interest in the Property
to the debtors for $13,000, on the terns set forth in the notion.

The 10-day stay of Fed. R Bankr. P. 6004(g) is waived.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.
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03-90946-A-7 BONNI E FRANK HEARI NG ON APPLI CATI ON
SSA #6 OF TRUSTEE FOR PAYMENT OF
FI NAL COVPENSATI ON AND
REI MBURSEMENT OF EXPENSES
TO SPECI AL COUNSEL
8/ 23/ 04 [55]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The application is approved for a total of $19,061.65 in fees and costs.
On March 7, 2003, the debtor filed a chapter 7 petition. This court

aut hori zed the enpl oynment of special counsel for the trustee in an
anended order on June 28, 2004 on a contingent fee basis. The trustee's
speci al counsel now seeks conpensation, equaling $18,969.18 as fees, and
$92.47 as costs. The fees are cal cul ated pursuant to the Decenber 2,
2002 Contingent Fee Agreenment which provides for applicant to receive
one-third of any net recovery plus expenses.

As set forth in the attorney’'s application, these fees and costs are
reasonabl e conpensation for actual, necessary and beneficial services.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

02-93058- A-11 SUPERI OR EMPLOYMENT, | NC. HEARI NG ON THE UNI TED

UST #1 STATES TRUSTEE' S MOTI ON TO
CONVERT OR DI SM SS
CHAPTER 11 CASE PURSUANT

TO 11 U. S.C. SECTION 1112(B)

8/ 31/ 04 [206]

Tentative Ruling: Creditor Diana Perry has consented in her “joinder” to
the resolution of the notion and all disputed material factual issues
pursuant to FRG vP 43(e). Mvant did not file within the time for reply
a separate statenent identifying each disputed material factual issue
relating to the notion. Accordingly, nmovant has al so consented to the
resolution of the motion and all disputed naterial factual issues
pursuant to FRG vP 43(e). LBR 9014-1(f)(21)(iii). The failure of any
party in interest to file tinmely witten opposition as required by this

| ocal rule may be considered consent to the granting of the nmotion. See
Ghazali v. Mran, 46 F.3d 52, 53 (9'" Gir. 1995); LBR 9014-1(f)(1).

The nmotion is granted in part and the case is converted to one under
chapter 7. There is cause in this case to convert or disnmss. The case
is over two years old and the debtor-in-possession has not filed a plan
or disclosure statenment. The DIP filed its last nonthly operating
reports on May 17, 2004 (for April 2004). The foregoing constitutes an
unreasonabl e delay that is prejudicial to creditors.

In this case, the court finds that conversion is in the best interests of
creditors. One creditor, Diana Perry, has stated her preference for that
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outcone. The court agrees that an independent trustee should exani ne
this case

Counsel for the U S. Trustee shall submt an order that conforns to the
court’s ruling.

04-91959-A-7  ANTHONY & ANDREA AGUI RRE HEARI NG ON APPLI CATI ON
SF #2 OF CHAPTER 7 TRUSTEE FOR
APPOl NTMENT OF REAL
ESTATE BROKER
8/ 24/ 04 [13]

Tentative Ruling: The failure of any party in interest to file tinely
written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F. 3d 52,
53 (9'" Cir. 1995); LBR 9014-1(f)(1). Nevertheless, in this instance, the
court issues a tentative ruling.

The application is granted in part pursuant to 11 U S.C. § 327(a). The
trustee is authorized to enploy Marian Norris of Century 21 M&M and
Associates as a real estate broker to provide valuation, marketing and/or
sale services to the trustee. Conpensation will be either by fee
application under 11 U.S.C. §8 330, or as part of a court-approved sale.
No specific hourly rate or other termof the application is approved.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-91959-A-7  ANTHONY & ANDREA AGUI RRE HEARI NG ON MOTI ON TO
SF #3 EXTEND DEADLI NE TO OBJECT
TO DI SCHARGE
8/ 24/ 04 [ 18]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The nmotion is granted and the tine for the trustee to file objections to
di scharge under 11 U.S.C. 8§ 727 is extended to and i ncludi ng Cctober 8,
2004. The trustee’s need to further investigate the debtors’ valuation
of their residence constitutes cause for enlargenent of time under
Bankruptcy Rul e 4004(b). The court nakes no finding at this time as to
conpliance or lack of conpliance with 11 U S.C. § 521.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.
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04-92470-A-7  PARAMOUNT BUI LDERS, | NC. HEARI NG ON TRUSTEE' S
APPL| CATI ON FOR ORDER
AUTHORI ZI NG AND APPROVI NG
AGREEMENT OF COMPROM SE
W TH VI LLAG O APARTMENTS, LLC
8/ 30/ 04 [39]

Di sposition Wthout Oral Argunent: Gven the filing defects under the
| ocal bankruptcy rules, oral argunment would not benefit the court in
rendering a decision on this matter.

The notion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inposed.

This notion fails to conply with LBR 9014-1(c)(requiring a docket contro
nunber be placed on all notions and other pleadings filed in support or
opposition to the notion) and 9014-1(f)(1)(requiring at |east twenty-

ei ght days notice of nmotions requiring witten opposition). None of
novant’ s pl eadi ngs has a docket control nunber. Furthernore, novant’s
second anended notice of hearing, the only one which conplied with LBR
9014-1(d)(3), was filed Septenber 14, 2004; the date opposition was due
under that notice. The time limts under the |ocal bankruptcy rules do
not begin to run until a conpliant notion is filed and served.

Even had the notion been procedurally conpliant, it would still be
denied. The notion conpletely fails to address the | egal standard for
approval of a conprom se. Any new conprom se notion shall address the
four factors set forth inInre A& C Properties, 784 F.2d 1377, 1381 (9"
Cr. 1986).

The court will issue a m nute order.
04-91876-A-7 JESUSA F. MABALCON HEARI NG ON MOTI ON TO
VDM #1 ABANDON REAL PROPERTY

9/ 8/ 04 [ 26]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-90877-A-7 JUANITO G DOM NGO HEARI NG ON MOTI ON TO
GRF #1 COVPROM SE CONTROVERSY RE
AVOl DANCE CLAI M
8/ 23/ 04 [16]

Di sposition Wthout Oral Argunment: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The court has great latitude in approving conpromn se agreenents. In re
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Wbodson, 839 F.2d 610, 620 (9'" Cir. 1988). The court is required to
consider all factors relevant to a full and fair assessment of the w sdom
of the proposed conprom se. Protective Committee For |ndependent

St ockhol ders OF TMI Trailer Ferry, Inc. v. Anderson, 390 U S. 414, 88

S .. 1157, 20 L.Ed.2d 1 (1968). The court will not sinply approve a
conproni se proffered by a party w thout proper and sufficient evidence
supporting the conprom se, even in the absence of objections.

Those factors a court considers in its analysis include: (a) the
probability of success in the litigation; (b) the difficulties, if any,
to be encountered in the matter of collection; (c) the conplexity of the
litigation involved, and the expense, inconveni ence and del ay necessarily
attending it; and (d) the paranmount interest of the creditors and a
proper deference to their reasonable views in the prenmises. Inre A&C
Properties, 784 F.2d 1377, 1381 (9'" Cir. 1986). The party proposing the
conproni se has the burden of persuadi ng the bankruptcy court that the
conpronise is fair and equitable and should be approved. Id.

The conpromise in question arises froman allegedly avoi dable transfer of
property by the debtor to his non-filing spouse. The debtor schedul ed no
real property. However at his 341 neeting of creditors, he admtted to
recently owning real property which was sold to a third party. The
proceeds of that sale were used to purchase another home in which the
debtor currently resides. The new property was placed solely in the nane
of his wife. The trustee asserts that this transfer is avoidable such
that the estate could recover the debtor’s interest. The parties propose
to conpromi se the matter with debtor paying $5,000 to the estate; an
anmount sufficient to pay adninistrative clains and all schedul ed genera
unsecured cl ai ns.

On the whole, the A&C factors favor the approval of the conprom se.

Accordingly, the court finds that the trustee has carried his burden of
persuadi ng the court that the proposed conpronise is fair and equitable,
and the notion is granted.

The trustee has not subnmitted a settlenment agreement. Approval of the
conproni se does not constitute court approval of any particular term of
any settlenment agreenent the parties may execute.

Trustee shall submit an order that conforns to the court’s ruling.

04-91279-A-7 ARNEL & ROSEMARI E HEARI NG ON MOTI ON TO
FW #2 TOLENTI NO ABANDON REAL PROPERTY
8/ 23/ 04 [31]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

Pursuant to 11 U S.C. 8§ 554(b), the debtor’s notion is granted, and the
trustee is ordered to abandon the estate's interest, if any, in the real
property located at 415 Anber Court, Tracy California. The asset is of
i nconsequential benefit to the estate due to the debtors’ exenption of
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the equity therein. The court notes that the trustee filed a no-asset
report on August 27, 2004.

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-92381-A-7 TRALECA G CHADW CK HEARI NG ON MOTI ON FOR

SF #1 AUTHORI ZATI ON TO SELL
EQU TY I N REALTY TO
DEBTOR

8/ 24/ 04 [7]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Mran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The estate owns real property |located at 655 Diane Drive, Manteca
California (“the Property”). The chapter 7 trustee seeks to sell the
estate’s interest in the Property to the debtor for $15, 000 cash.
Pursuant to 11 U S.C. 8363(b)(1), the notion is granted and the trustee
is authorized to sell the estate’'s interest in the Property to debtor for
the agreed price.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-92182-A-7 MARK ALLEN SEARCY HEARI NG ON MOTI ON TO

SF #4 SELL REAL PROPERTY FREE AND

CLEAR OF LI ENS AND FOR
AUTHORI TY TO COVPENSATE
REAL ESTATE BROKER

8/ 23/ 04 [ 23]

Tentative Ruling: The failure of any party in interest to file witten
opposition as required by this local rule nmay be considered consent to
the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9"
Cir. 1995); LBR 9014-1(f)(1). Neverthel ess, because other parties may be
interested in purchasing the property, the court will issue a tentative
ruling.

The notion is granted to the extent set forth herein. The estate owns
real property |located at 882 Foxfire Drive, Manteca California (“the
Property”). The chapter 7 trustee seeks to sell the Property to Ronnie
and Stella Neaterous for $369,950.00 free and clear of liens and
interests. The court can only authorize a sale free and clear of a lien
or interest if the trustee establishes one or nore of the bases set forth
in 11 U S C 8 363(f) with respect to the lien or interest. Furthernore,
the court cannot either statutorily or constitutionally authorize a sale
free and clear of a lien or interest the holder of which did not receive
sufficient notice of the sale to enable it to object. 11 U S.C §
363(b); In re Center Wiolesale, Inc., 759 F.2d 1440, 1448-49 (9'" Cir.
1985); In re Moberg Trucking, Inc., 112 B.R 362 (9'" Cir. BAP 1990).
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The trustee seeks to sell free and clear of several identified clains or
possible liens on the property. These incl ude:

1) A deed of trust in favor of Countrywi de in the approxi nate anount of
$238,334.94. The trustee intends to satisfy this lien through escrow on
the property. The court finds that the trustee can sell free and cl ear
of this lien under 11 U S.C. 8§ 363(f)(3).

2) deed of trust in favor of Wllshire Credit in the approximte anmount
of $29,570.13. The trustee intends to satisfy this lien through escrow
on the property. The court finds that the trustee can sell free and
clear of this lien under 11 U S.C. 8§ 363(f)(3).

3) prorated property taxes in the approxi mate anmount of $1,800.00. The
trustee intends to satisfy this lien through escrow on the property. The
court finds that the trustee can sell free and clear of this |ien under
11 U.S. C. 8§ 363(f)(3).

Pursuant to 11 U S.C. 8§ 363, the chapter 7 trustee is authorized to sel
the property to Ronnie and Stella Neaterous or an overbi dder approved at
the hearing free and clear of the liens and interests specified above,
said liens and interests to attach to the proceeds of the sale. The
proceeds of sale shall be administered as set forth in the notion. The
trustee is further authorized to pay a 6% broker’s comission to be split
equal ly between the trustee’'s broker, Sheri M dgley, and the broker for

t he buyer, if any.

The overbid and qualification procedures set forth in the notion are
approved. Any initial overbid shall be in the anpbunt of $372, 500. 00.
Subsequent overbids shall be in mnimm $1, 000 increnents.

No request for a finding of good faith is made and the court nmakes no
such finding.

The trustee shall prepare an order consistent with the foregoing ruling.

04-91386-A-7  PAUL CHACON HEARI NG ON MOTI ON TO
FW #1 ABANDON REAL PROPERTY
8/ 6/ 04 [ 45]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this nmatter
is resolved without oral argunent.

Pursuant to 11 U S.C. 8§ 554(b), the debtor’s notion is granted, and the
trustee is ordered to abandon the estate's interest, if any, in the real
property located at 1318 Carver Road, Mydesto California. The asset is
of inconsequential benefit to the estate due to the debtor’s exenption of
the equity therein. The court notes that the trustee filed a no-asset
report on August 27, 2004.

Counsel for debtor shall submt an order that conforns to the court’s
ruling.
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01-92889-A-7 GRAPECO, | NC. HEARI NG ON MOTI ON TO

04-9102 GV #1 DI SM SS UNDER RULE 12(B)(6)

M CHAEL D. MCGRANAHAN, TRUSTEE VS. AND | N THE ALTERNATI VE FOR
SUMVARY JUDGVENT

H GH AND M GHTY FARMS, | NC. 8/ 13/ 04 [8]

Tentative Ruling: As an initial matter, the court notes that this notion
fails to conply with the Local Bankruptcy Rules. Mwvant has filed a
conbi nati on Notice of Mtion and Motion. This violates LBR 9014-1(d)(2).
The original notice of notion did not conply with LBR 9014-1(f)(1) and
(d)(3) because it did not state when or where witten opposition had to
be filed and served. The anended notice of notion and notion incorrectly
states that opposition nust be filed and served “on the Trustee at the
address set forth above” (which is novant’s counsel’s address) fourteen
court days prior to hearing. Opposition is due fourteen cal endar days
prior to hearing. Finally, the exhibits attached to novant’'s Request for
Judicial Notice nmust be filed as a separate docunment pursuant to LBR
9014-1(d) (1) and the Guidelines for Preparation of Documents (effective
January 20, 2004). In this instance, the court will reach the nerits.

The notion to dismiss for failure to state a clai mpursuant to Fed. R
Bankr. P. 7012 incorporating Fed. R Civ. P. 12(b)(6) is granted with

| eave to anend. The notion for summary judgnent is denied. Mvant’s
request for sanctions is denied for failure to conply with Fed. R Bankr.
P. 9011(c)(1).

At issue here is whether or not the plaintiff’s conplaint is barred by
the applicable statute of lintations. Defendant seeks alternate relief
of dismssal under Fed. R Cv. P. 12(b)(6) or summary judgnent. Statute
of limtations defenses “may be raised by a notion for disnissal or by
summary judgment notion. If the running of the statute is apparent on the
face of the conplaint, the defense nmay be raised by a notion to dismn ss.
If the defense does not appear on the face of the conplaint and the trial
court is willing to accept natters outside of the pleadings, the defense
can still be raised by a motion to di smss acconpani ed by affidavits.
Rul e 12(b)(6) pernits the court to consider a notion to dismss
acconpani ed by affidavits as a notion for summary judgnent. |If the notion
is treated as one for sumary judgnent, all parties shall be pernmitted to
present all material pertinent to the nmotion.” Jablon v. Dean Wtter &
Co., 614 F.2d 677, 682 (9'" Cir. 1980) (citations omtted).

The statute of limtations applicable here is 11 U S.C. 8§ 546(a) which
provides: “An action or proceedi ng under section 544, 545, 547, 548, or
553 of this title may not be conmenced after the earlier of (1) the later
of (A) 2 years after the entry of the order for relief; or (B) 1 year
after the appointnment or election fo the first trustee ... if such
appoi nt ment or such el ection occurs before the expiration of the period
specified in subparagraph (A); or (2) the tinme the case is closed or

di sm ssed.” (West 2004). Subpart (a)(2) does not apply.

Def endant asks the court to take judicial notice of the dates when
certain events occurred in both the main case as well as the filing date
of this conplaint. Defendant correctly cites MJd C Indem Corp. V.

Wei sman, 803 F.2d 500, 504 (9" Cir. 1986), for the proposition that the
court may take judicial notice of “matters of public record outside the
pl eadings in a notion to dismiss.” The court takes judicial notice of
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the followi ng dates: July 20, 2001 (the date the G apeco, Inc.,
bankruptcy was filed); July 11, 2003 (the date the case converted to
chapter 7 and when M. MG anahan was appointed trustee); and July 19,
2004 (the date this conplaint was filed). The court also takes judicial
notice that the docket reflects that M. MG anahan is the only trustee
appointed in this case. It is clear that the conplaint was filed over
one year after M. MG anahan was appointed trustee and outside the tinme
limtation inposed by Section 546(a)(1)(B).

Plaintiff argues that the statute of limtations in this case is
equitably tolled. Plaintiff argues that dism ssal of the conplaint is

i nappropriate unless “it appears beyond doubt that the plaintiff can
prove no set of facts that woul d establish the tinmeliness of the claim”
(Plaintiff’'s opposition, p.5). Plaintiff nisstates the rule by omtting
a step. “Wen a notion to dismiss is based on the running of the statute
of limtations, it can be granted only if the assertions of the
conplaint, read with the required liberality, would not permt the
plaintiff to prove that the statute was tolled.” Jablon, 614 F.2d at 682.
Plaintiff has skipped over the determ nation of whether the conplaint is
sufficiently pled to raise the issue of equitable tolling. In this
instance, it is not. There is nothing on the face of the conpl aint
regarding the statute of limtations or the tolling thereof. There is
not hing to put defendant on notice that such a theory is raised. Because
of this, the conplaint inits present formfails to state a claimon
which relief can be granted.

However, the court will grant |eave to anend. This case is still in the
pl eading stage. Plaintiff's equitable tolling theory is not frivol ous.
The court will therefore allow plaintiff to amend his conplaint to plead
the theory. Nothing herein is a determnation that equitable tolling
applies to this case. That determ nation awaits another day.

Because the notion under Fed. R Civ. P. 12(b)(6) is granted, the notion
for summary judgnment is denied. The request for sanctions in novant’'s
reply is denied for failure to conply with Fed. R Bankr. P. 9011(c)(1).

Plaintiff shall file his amended conplaint and serve it on the defendant
on or before Cctober 13, 2004. Defendant shall have fifteen days
thereafter to file an answer to the anended conplaint or a permtted
notion. |If plaintiff fails to file an anended conpl ai nt by Cctober 13,
2004, this adversary proceeding will be dismssed without further notice
or hearing for failure to state a clai mupon which relief can be granted.

Counsel for Defendant shall submt an order that conforns to the court’s
ruling.

01-92889-A-7 GRAPECO, | NC. HEARI NG ON MOTI ON
04-9106 JLW #1 FOR SUVMARY JUDGVENT
M CHAEL D. MCGRANAHAN VS, 8/ 16/ 04 [10]

TERRA LI NDA FARVS

Tentative Ruling: As an initial matter, the court notes that the novant’s
notice of hearing fails to conply with the Local Bankruptcy Rules. The
notice of hearing incorrectly states that opposition must be filed and
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served “on the Trustee at the address set forth above” (which is novant’'s
counsel ’s address) fourteen court days prior to hearing. Oppositionis
due fourteen cal endar days prior to hearing. In this instance because
the plaintiff filed tinely opposition, the court will reach the nerits of
the notion. But see LBR 9014-1(1).

Federal Rule of Civil Procedure 56, nade applicable to this proceedi ng by
Bankruptcy Rul e 7056, provides that sunmmary judgnment is appropriate if

t he pl eadi ngs, depositions, answers to interrogatories, adnissions on
file, and declarations, if any, showthat there is “no genuine issue of
fact and that the noving party is entitled to judgnment as a matter of
law. ”

The defendant, Terra Linda Farnms, filed this notion for sunmary judgnent
against plaintiff asserting that the instant conplaint is barred by the
statute of limtations of 11 U S.C. 8§ 546(a)(1). The only issues raised
by defendant are that the conplaint was filed long after the initial two
year statute of limitation of Section 546(a)(1)(A) had expired and that
the one year extension in Section 546(a)(1)(B) does not apply because no
trustee was appoi nted or elected under Section 702 prior to expiration of
the two year limt. The defendants’ interpretation of the statute is
incorrect. As stated below, the relevant date under Section 546(a)(1)(B)
is the date the interimtrustee was appointed. Therefore, the trustee is
entitled to the one year extension of the statute of linmitations in
Section 546(a)(1). As such, the defendant is not entitled to sumary

j udgnent on the issue raised, and the notion is deni ed.

Wil e the facts underlying this notion are not in dispute, defendant is
not entitled to judgnment as a matter of |aw on the one issue raised in
the nmotion. Defendant cites no authority for the proposition that the
date of the neeting of creditors is the relevant date for determ ning
whet her the trustee is appointed or el ected such that the additional one
year time limt would apply. See LBR 9014-1(d)(5).

In fact, the Ninth Circuit Court of Appeals has, in dictum stated that
the date of appointnment of the interimtrustee is the relevant date.

Aval anche Maritine, Ltd. v. Parekh (In re Parnmetex, Inc.), 199 F.3d 1029,
1034 (9" Cir. 1999) discusses this very issue. The case involved the
pre-1994 version of Section 546(a), but the Ninth Grcuit |ooked to the
current version in addressing the statute’'s anbiguity. “The added ‘first
trustee’ | anguage suggests that the statute of limtations should be
applied to the interimtrustee because the interimtrustee is the ‘first
trustee.”” Id. Wile the |language is dictum it is persuasive dictum and
this court will followit. The court finds that the one year extension
of the statute of limtations found in Section 546(a)(1)(B) applies
because the interimtrustee was appointed July 11, 2003; less than two
years after this case was fil ed.

The court declines to reach the issues of whether the conplaint is tinely
under the extended statute of limtations or if the statute of
limtations is equitably tolled because those issues were not raised in
the nmotion. Mwvant's attenpt to do so in the reply is inproper.

However, the court directs the parties’ attention to Matters 37 and 51
for guidance on the issue.

Counsel for plaintiff shall subnit an order that conforns to the court’s
ruling.
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01-92889-A-7  GRAPECO, | NC. HEARI NG ON DEFENDANT
04-9111 RBK #1 BANK OF THE WEST' S MOTI ON
M CHAEL D. MCGRANAHAN, TRUSTEE VS. FOR SUMMARY JUDGVENT

8/ 30/ 04 [10]
BANK OF THE WEST

Di sposition Wthout Oral Argunment: This matter is continued by the court
to October 26, 2004 at 9:30 a.m

The court will issue a mnute order.
04-93089-A-7 JOHN & ADRI ENNE WANG HEARI NG ON APPLI CATI ON
SF #3 OF CHAPTER 7 TRUSTEE FOR

APPOI NTMENT OF REAL
ESTATE BROKER
8/ 23/ 04 [12]

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter
is resolved without oral argunent.

The application is approved pursuant to 11 U S.C. § 327(a) and the
trustee is authorized to enploy Sheri Mdgley as a real estate broker to
provi de val uation, marketing and/or sale services to the trustee. As set
forth in the notion, conpensation will be either by hourly fees approved
t hrough an application for conmpensation under 11 U S.C. § 330, or as part
of a court-approved sal e.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-92499-A-7  JOSEPH E. MCKI NLEY HEARI NG ON OBJECTI ON
TO THE TRUSTEE' S REPORT
OF NO DI STRI BUTI ON FI LED
BY JAMES PERKI NS
8/ 5/ 04 [ 6]
9/ 2/ 04 [8]

Tentative Ruling: Creditor’s objection to the trustee’s report of no
distribution is overrul ed.

As an initial matter, the court notes that this matter has not been
properly served. The trustee’'s report of no distribution requires that
any objection thereto, supporting docunments, and notice thereof should be
served on the chapter 7 trustee and the United States trustee. Neither
were served with this objection. Only the debtor, and not his counsel
was served with the objection and notice. The court could overrule the
obj ection on this basis al one.

Even had the objection been properly served, it would still be overrul ed.
The assets to which objecting creditor refers in his objection are not
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property of the bankruptcy estate and are therefore not available to the
chapter 7 trustee for admnistration. 11 U S.C. 8§ 541 defines what is
property of the chapter 7 estate. Section 541(a)(6) excludes post-
petition income (“earnings from services performed by an individua
debtor after the commencenent of the case.”) fromthe estate. Therefore,
debtor’s post-petition incone is unavailable for distribution to
creditors in chapter 7. For this reason, the objection is overrul ed.

The court will issue a mnute order.
04-91709-A-11 RI CK PERRY HEARI NG ON EMERGENCY
HBM #1 MOTI ON TO COVPEL SURRENDER

OF NON- RES| DENTI AL
LEASEHOLD PREM SES AND
RELATED RELIEF FI LED BY
ALANMEDA- CONTRA COSTA
TRANSI T

9/ 9/ 04 [55]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nmerits of the notion

04-92709-A-11 L.L.-G L. ENTERPRISES, |NC. HEARI NG ON DEBTOR' S SECOND
FWP #5 MOTI ON (1) FOR AUTHORI TY TO

USE CASH COLLATERAL, (2) FOR

AUTHORI TY TO PAY DOWN
FLOCRI NG LI NE FROM
COLLATERAL, PROCEEDS AND
(3) FOR M SCELLANEQUS

RELI EF | NCLUDI NG POTENTI AL
APPROVAL OF A MANAGEMENT
AGREEMENT 9/ 13/04 [132]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-91715-A-7  BETTY A. SCOTT HEARI NG ON MOTI ON TO
DPC #1 COVPEL TRUSTEE LARRY GRAY
TO ABANDON PROPERTY OF THE
BANKRUPTCY ESTATE
9/ 13/ 04 [ 28]

Di sposition Wthout Oral Argunment: This matter is continued by the court
to October 26, 2004 at 9:30 a.m The debtor seeks abandonnent of her
resi dence asserting an exenption of $150,000. Debtor filed her anended
cl ai m of exenption on Septenber 13, 2004. Pursuant to Fed. R Bankr. P
4003(b), parties in interest have thirty days fromfiling to object to
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t hat anmended cl ai m of exenption. The continuance is necessary for the
anmended exenptions to becone final

Counsel for debtor shall provide notice of the continued hearing to al
parties in interest.

03-94533-A-7 PAUL L. GOZA & CONT. HEARI NG ON TRUSTEE' S

M30 #2 KAREN A. MARK MOTI ON FOR AUTHORI TY TO
SETTLE A CONTROVERSY W TH
THREETS

8/ 12/ 04 [34]

Di sposition Wthout Oral Argunent: This matter continued from Septenber
14, 2004, for the trustee to supplenent his notion. The trustee did so
timely. The suppl ement adequately addresses the court’s prior concerns
and contains the level of analysis required by the court in conpronise
nmotions. The failure of any party in interest to file tinely witten
opposition as required by this local rule nmay be considered consent to
the granting of the notion. See Ghazali v. Mran, 46 F.3d 52, 53 (9"
Cir. 1995); LBR 9014-1(f)(1). Therefore, this matter is resolved w thout
oral argunent.

The court has great latitude in approving conpromni se agreenents. In re
Wbodson, 839 F.2d 610, 620 (9'" Cir. 1988). The court is required to
consider all factors relevant to a full and fair assessnment of the w sdom
of the proposed conprom se. Protective Committee For |ndependent

St ockhol ders OF TMI Trailer Ferry, Inc. v. Anderson, 390 U S. 414, 88

S. .. 1157, 20 L.Ed.2d 1 (1968). The court will not sinply approve a
conproni se proffered by a party w thout proper and sufficient evidence
supporting the conprom se, even in the absence of objections.

Those factors a court considers in its analysis include: (a) the
probability of success in the litigation; (b) the difficulties, if any,
to be encountered in the matter of collection; (c) the conplexity of the
litigation involved, and the expense, inconveni ence and del ay necessarily
attending it; and (d) the paranmount interest of the creditors and a
proper deference to their reasonable views in the prenmises. Inre A&C
Properties, 784 F.2d 1377, 1381 (9'" Cir. 1986). The party proposing the
conproni se has the burden of persuadi ng the bankruptcy court that the
conpronise is fair and equitable and should be approved. Id.

The conpromise in question arises froma dispute between the estate and
Wllie Threet, Jr. and Stephanie Threet. The trustee alleges that the
Threets received a $20,920 preferential transfer from debtors

approxi mtely four nonths pre-petition. The trustee further alleges that
Wllie Threet, Jr. is debtor Paul Goza's brother. The Threets deny the
payment was a preferential transfer and raise a variety of affirmative
defenses. The parties propose to conpronise the matter through the
Threets paying the estate $10,000 in exchange for a rel ease for any
future clains related to this dispute.

The trustee asserts that the conprom se satisfies the A & C Properties
factors. Based on the supplenent filed by the trustee, the court finds
that, on the whole, the A&C factors favor the approval of the conprom se.

Accordingly, the court finds that the trustee has carried his burden of
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persuadi ng the court that the proposed conpronise is fair and equitable,
and the notion is granted.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

04-91333-A-7 LOU S & CHERYL RUBI O CONT. HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL, OR
| MPOSI TI ON OF SANCTI ONS FOR
FAI LURE OF DEBTORS TO PAY
FI LI NG FEE | NSTALLMENT
($53. 00 DUE AUGUST 6, 2004)
8/ 12/ 04 [ 18]

Tentative Ruling: None.

04-91851-A-11 PAUL & JACKLYN DUVAS HEARI NG ON MOTI ON TO

DC) #3 EXTEND BAR DATE FOR FI LI NG
PLAN AND DI SCLOSURE
STATEMENT

9/ 10/ 04 [ 47]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-91851-A-11 PAUL & JACKLYN DUVAS HEARI NG ON MOTI ON FOR
DQ) #4 APPROVAL OF ASSUMPTI ON OF
LEASE/ OPTI ON

9/ 13/ 04 [52]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-93360-A-11 PATRICK M MOGRATH HEARI NG ON MOTI ON FOR
DCJ #1 EXTENSI ON OF TIME TO FI LE
SCHEDULES AND STATEMENT OF
FI NANCI AL AFFAI RS
9/ 14/ 04 [9]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nmerits of the notion
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02-91174-A-7  MAJI STEE CORPORATI ON CONT. HEARI NG ON MOTI ON FOR
JTN #2 APPROVAL OF COMPROM SE AND
SALE OF ASSETS
8/ 11/ 04 [299]

Tentative Ruling: This matter continued from Septenber 14, 2004 for JJ&J,
Inc. (“Buyer”) to brief the issue of barring Steven Dultneier from
bidding at this auction. Buyer tinely filed its brief on the issue. The
principal case cited by Buyer, C & J Cark Anerica, Inc. v. Carol Ruth,
Inc. (Inre Wngspread Corp. et al.), 92 B.R 87 (Bankr. S.D. N Y. 1988),
is not a proper fit for this case and therefore does not bar M.

Dul tnei er from bidding. Mny of the facts are sinmilar but it is the

di fferences that are nost inportant. |In that case, Norman Hinerfeld, a
principal and fiduciary of the corporate debtor, committed fraud in
connection with the sale in addition to his other m sconduct in the case.
That has not occurred here. M. Dultneier appeared in open court hinself
to bid on the assets. Furthernore, “[t]he integrity of the sale is the

i ssue to be addressed--not any general past conduct of a bidder in
relation to other matters.” G oss v. Russo (In re Russo), 762 F.2d 239,
243 (2d Cr.1985). For this reason, Buyer’s objection to M. Dultneier’s
participation in the auction is overrul ed.

The nmotion to conpronise the estate’s interest in litigation through the
sale of real and personal property, subject to overbidding, is granted,
as set forth bel ow

The court has great latitude in approving conpromni se agreenents. In re
Wyodson, 839 F.2d 610, 620 (9'" Cir. 1988). The court is required to
consider all factors relevant to a full and fair assessment of the w sdom
of the proposed conprom se. Protective Conmittee For |Independent
Stockholders OF TMI Trailer Ferry, Inc. v. Anderson, 390 U S. 414, 88
S.C. 1157, 20 L.Ed.2d 1 (1968). The court will not sinply approve a
conproni se proffered by a party w thout proper and sufficient evidence
supporting the conpromi se, even in the absence of objections.

Those factors a court considers in its analysis include: (a) the
probability of success in the litigation; (b) the difficulties, if any,
to be encountered in the matter of collection; (c) the conplexity of the
litigation involved, and the expense, inconvenience and del ay necessarily
attending it; and (d) the paranount interest of the creditors and a
proper deference to their reasonable views in the prenmises. Inre A&C
Properties, 784 F.2d 1377, 1381 (9'" Cir. 1986). The party proposing the
conproni se has the burden of persuadi ng the bankruptcy court that the
conpronise is fair and equitable and should be approved. 1Id.

The conpromise in question arises fromlitigation in Kansas (“Kansas
Litigation”) regarding, inter alia, the debtor’s allegations that JJ&J

I ncorporated, fornerly knowmn as R B.R Golf Minagenent, Inc. (“JJ&")
trespassed onto the debtor’s land (“Kansas Realty”) and renoved about 75
trees, causing $40,000 in damages. There is another party to the Kansas
Litigation, which is not relevant to the issues before this court. JJ&J
answered the conplaint and denied liability. JJ& filed a notion to
dism ss to which the debtor and the other party responded. The court in
the Kansas Litigation has not ruled yet. The trustee wants to settle the
estate’s interest in the Kansas Litigation, given the expense of
litigation and the uncertainty of success.
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To conprom se this controversy, the trustee and JJ&] have agreed that
JJ& will pay: (1) $2,500 to the estate for the estate’s interest in the
Kansas Realty, on an “as is” basis; and (2) $2,500 to the estate for the
trustee to “conproni se, settle, and assign all MG anahan's rights in the
Kansas Litigation with and to JJ&.” The separate sale of each asset is
subject to overbids in increments of $500.00 in open court. Overbids
must be paid in cash within a tinme set by trustee at the hearing.

On the whole, the A&C factors favor the approval of the conprom se.

Accordingly, the court finds that the trustee has carried his burden of
persuadi ng the court that the proposed conpronise is fair and equitable,
and the notion to approve the conpromise is granted, with the
clarification that the conpronise calls for the sale of the estate's
rights in the Kansas litigation to JJ&J, or a court approved over bi dder,
rather than a dismssal of the estate’s clains in the Kansas Litigation
At the hearing, the court will hold separate bidding for potential
overbidders for the estate’s interest in the Kansas Realty and the Kansas
Litigation. As set forth in the notion, all overbids nmust be in $500

i ncrements. Bids and overbids nust be paid in cash, or by cashier’s
check issued by a bank acceptable to the trustee, within a time set by
trustee at the hearing.

Counsel for the trustee shall submt an order that conforns to the
court’s ruling.

01-92889-A-7 GRAPECO, | NC. CONT. HEARI NG ON DEFENDANT' S
04-9113 AEW #1 MOTI ON TO DI SM SS UNDER
M CHAEL MCGRANAHAN, TRUSTEE VS. FED. R. ClI V. P. 12(B) (6) FOR
FAI LURE TO STATE A CLAI M
TXU ENERGY RETAI L COVPANY, LP FOR WH CH RELI EF CAN BE
GRANTED

8/ 11/ 04 [8]

Tentative Ruling: As an initial matter, the court notes that this notion
fails to conply with the Local Bankruptcy Rules. The formatti ng does not
comply with LBR 9014-1(d) (1) and the Guidelines for Preparation of

Docunents (effective January 20, 2004). 1In addition, movant’'s reply was
untinely. The misfiling of a docunent is not the proper subject of an
errata. |In this instance, the court will reach the nerits.

The notion to dismiss for failure to state a clai mpursuant to Fed. R
Bankr. P. 7012 incorporating Fed. R Civ. P. 12(b)(6) is granted with
| eave to anend.

At issue here is whether or not the plaintiff’s conplaint is barred by
the applicable statute of lintations. Defendant seeks alternate relief
of dismssal under Fed. R Cv. P. 12(b)(6) or summary judgnent. Statute
of limtations defenses “may be raised by a notion for disnissal or by
summary judgment notion. If the running of the statute is apparent on the
face of the conplaint, the defense nmay be raised by a notion to dismn ss.
If the defense does not appear on the face of the conplaint and the trial
court is willing to accept natters outside of the pleadings, the defense
can still be raised by a motion to di smss acconpani ed by affidavits.
Rul e 12(b)(6) pernits the court to consider a notion to dismss
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acconpani ed by affidavits as a notion for summary judgnent. |If the notion
is treated as one for sumary judgnent, all parties shall be pernmitted to
present all material pertinent to the notion.” Jablon v. Dean Wtter &
Co., 614 F.2d 677, 682 (9" Cir. 1980) (citations omtted).

The statute of limtations applicable here is 11 U S.C. § 546(a) which
provides: “An action or proceedi ng under section 544, 545, 547, 548, or
553 of this title may not be conmenced after the earlier of (1) the later
of (A) 2 years after the entry of the order for relief; or (B) 1 year
after the appointnment or election fo the first trustee ... if such
appoi nt ment or such el ection occurs before the expiration of the period
specified in subparagraph (A); or (2) the tinme the case is closed or

di sm ssed.” (West 2004). Subpart (a)(2) does not apply.

The court may take judicial notice of the dates when certain events
occurred in both the main case as well as the filing date of this
conplaint. MJC Indem Corp. v. Wisman, 803 F.2d 500, 504 (9" Gir.
1986) (the court may take judicial notice of “matters of public record
outside the pleadings in a notion to dismiss.”) The court takes judicial
notice of the follow ng dates: July 20, 2001 (the date the G apeco, Inc.
bankruptcy was filed); July 11, 2003 (the date the case converted to
chapter 7 and when M. MG anahan was appoi nted trustee); and July 19,
2004 (the date this conplaint was filed). The court also takes judicial
notice that the docket reflects that M. MG anahan is the only trustee
appointed in this case. It is clear that the conplaint was filed over
one year after M. MG anahan was appointed trustee and outside the tine
[imtation inposed by Section 546(a)(1)(B).

Plaintiff argues that the statute of linmtations in this case is
equitably tolled. Plaintiff argues that dism ssal of the conplaint is

i nappropriate unless “it appears beyond doubt that the plaintiff can
prove no set of facts that woul d establish the tinmeliness of the claim”
(Plaintiff’s opposition, p.5). Plaintiff nisstates the rule by omtting
a step. “Wen a notion to dismiss is based on the running of the statute
of limtations, it can be granted only if the assertions of the
conplaint, read with the required liberality, would not pernit the
plaintiff to prove that the statute was tolled.” Jablon, 614 F.2d at 682.
Plaintiff has skipped over the determ nati on of whether the conplaint is
sufficiently pled to raise the issue of equitable tolling. In this
instance, it is not. There is nothing on the face of the conplaint
regarding the statute of limtations or the tolling thereof. There is
not hing to put defendant on notice that such a theory is raised. Because
of this, the conplaint inits present formfails to state a claimon
which relief can be granted.

However, the court will grant |eave to anend. This case is still in the
pl eading stage. Plaintiff’s equitable tolling theory is not frivol ous.
The court will therefore allow plaintiff to anmend his conplaint to plead
the theory. Nothing herein is a determination that equitable tolling
applies to this case. That determ nation awaits anot her day.

Plaintiff shall file his amended conplaint and serve it on the defendant
on or before Cctober 13, 2004. Defendant shall have fifteen days
thereafter to file an answer to the anended conplaint or a pernmtted
motion. If plaintiff fails to file an anended conpl ai nt by Cctober 13,
2004, this adversary proceeding will be dismssed without further notice
or hearing for failure to state a clai mupon which relief can be granted.
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Counsel for Defendant shall submt an order that conforns to the court’s
ruling.

04-92752-A-11 ARNOLD & GECRCETTE TGsO HEARI NG ON MOTI ON FOR

CWC #5 APPROVAL OF STI PULATI ON FOR
POST- PETI TI ON FI NANCI NG
(08T)

9/ 16/ 04 [50]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(3)(notions set on shortened tine). CQpposition my be presented at
the hearing. Therefore, the court issues no tentative ruling on the
nmerits of the notion.
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