UNITED STATESBANKRUPTCY COURT
Eastern District of California

Honorable Thomas C. Holman
Bankruptcy Judge
Modesto, California

September 14, 2004 at 2:00 P.M.

03-94014-A-7 PHI LI P VAN NUYS HEARI NG ON MOTI ON FOR
MPD #1 RELI EF FROM AUTOVATI C STAY
MORTGAGE ELECTRONI C REG STRATI ON 8/ 18/ 04 [27]

SYSTEMS5, | NC. VS.

Di sposition Wthout Oral Argunment: This motion for relief fromthe
automati c stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
The failure of the debtor, the trustee, and all other parties in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter is resolved w thout
oral argunent.

The automatic stay is nodified as against the estate and the debtor
pursuant to 11 U S.C. 8§ 362 (d)(1) in order to permt the novant to
foreclose and to obtain possession of the subject real property foll ow ng
the sale, all in accordance with applicable non-bankruptcy law. The
debtor has clainmed the equity in the property exenpt and on August 18,
2004 the trustee filed a No-Asset Report. The property cannot benefit
the Chapter 7 estate. Cause exists against the debtor because novant has
al l eged without dispute that debtor has failed to nake ei ght nortgage
paynent s.

Because the value of the collateral exceeds novant’s claim novant is
awar ded attorneys fees equal to the | esser of $675 or the anount actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’s coll ateral

The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
Except as so ordered, the notion is denied.

Counsel for npvant shall submt an order that conforns to the court’s
ruling.

04-92616-A-7 JENNI FER L. LI NEAWEAVER HEARI NG ON MOTI ON FOR
DMG #1 RELI EF FROM AUTQOVATI C STAY
AMERI CREDI T FI NANCI AL 8/ 16/ 04 [ 6]

SERVI CES, INC. VS

Tentative Ruling: This notion for relief fromthe automatic stay has
been filed pursuant to LBR 4001-1 and 9014-1(f)(1). The failure of the
debtor, the trustee, and all other parties in interest to file tinely
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written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995). However, because the debtor is pro se, the court

i ssues a tentative ruling.

The automatic stay is nodified as agai nst the debtor and the estate
pursuant to 11 U S.C. 8§ 362(d)(1) to pernit the novant to repossess the
vehicle, to dispose of it pursuant to applicable |law and to use the
proceeds fromits disposition to satisfy its claimincluding any attorney
fees awarded herein. Cause exists for relief because the debtor has
defaulted in nmaking three installnent paynents. The lack of witten
opposition by the trustee shows that the trustee cannot adm nister the
subj ect property for the benefit of creditors.

Movant’'s allegation of value is not persuasive. The evidence submitted
by nmovant, the Kelley Blue Book Private Party Val ue, does not state that
the value of this vehicle is $0.00. The evidence specifically states
that “Kell ey Blue Book does not attenpt to report a value on a “poor”
condi ti on vehicle because the value of cars in this category varies

greatly.” Assuming that the vehicle is in poor condition, an assunption
for which there is also no evidence, the quote provided declined to opine
a value. It did not assign a $0.00 value. For this reason, relief under

11 U.S.C. 8§ 362(d)(2) is inappropriate because novant has failed on it’s
burden of proving a lack of equity. 11 U S. C § 362(9g)(1).

The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is ordered waived due to the
fact that the novant’s property is already in its possession.

Except as so ordered, the notion is denied.

Counsel for the nmovant shall submt an order that conforns to the court’s
ruling.

03-93219-A-7 W LLI AM & VENDY STOERMER HEARI NG ON MOTI ON TO
JEG #3 AVAO D JUDI CI AL LI EN ON
W LLI AM & VENDY STCERMER VS. DEBTORS' RESI DENCE
JOHN W LEE, INC., DBA PAUL 8/ 16/ 04 [ 86]

DAVI S RESTORATI ON OF SACRAMENTQ
AND JOHN W LEE

Di sposition Wthout Oral Argunent: The failure of any party in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995); LBR 9014-1(f)(1). Therefore, this nmatter
is resolved without oral argunent.

The notion is granted pursuant to 11 U S.C. 8§ 522(f)(1)(A) subject to the
provisions of 11 U S.C. 8§ 349. The subject real property has a val ue of
$310, 000 as of the date of the petition. The unavoidable liens total
$248, 000. The debtors clained the property as exenpt under California
Code of Civil Procedure Section 704.730(a)(2), under which they exenpted
$75, 000. 00. The respondent holds a judicial lien created by the
recordation of an abstract of judgment in the chain of title of the

subj ect real property. After application of the arithnetical formnula
required by 11 U S.C 8§ 522(f)(2)(A), there is no equity to support the
judicial lien. Therefore, the fixing of this judicial lien inpairs the

-September 14, 2004 at 2:00 p.m. Page 2-



debtors’ exenption of the real property and its fixing is avoided.

Counsel for debtors shall submt an order that conforns to the court’s
ruling.

04-91133-A-7 TI FFANY R SANTOS HEARI NG ON MOTI ON TO
CLH #1 MODI FY AUTONVATI C STAY
RANDY THOMAS VS. 8/ 17/ 04 [22]

Tentative Ruling: The notion is denied.

The court notes that this notion fails to conply with LBR 4001-1(c)
because novant failed to file a Relief from Stay |Information Sheet. But
that is not the reason the nmotion is denied. Relief against the
bankruptcy estate appears unnecessary as novant does not seek to take any
action against the estate or its property; rather, novant only seeks to
include the debtor Tiffany R Santos as a naned defendant in order to
proceed agai nst her insurance coverage. Relief fromthe automatic stay
agai nst the debtor Tiffany R Santos is denied as noot since the debtor
was di scharged from all dischargeable debts on July 6, 2004 (42 days
before this notion was filed) and the automatic stay termnated as to the
debtor at that tinme. 11 U S. C 8 362(c)(2)(C. However, novant woul d
require relief fromthe discharge injunction of 11 U S. C. 88 727 and 524.
Movant has not addressed the |legal standard for such relief. See LBR
9014-1(d) (5).

The court will issue a m nute order.

04-92937-A-7 CRI SELI O PEREZ HEARI NG ON MOTI ON FOR

ADR #1 RELI EF FROM AUTOMATI C STAY
CARCL NUNES, NORMAN GASPAR, 8/6/04 [7]

LOU SA SARASQUETA VS.

Di sposition Wthout Oral Argunment: This motion for relief fromthe
automati c stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
The failure of the debtor, the trustee, and all other parties in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9'" Cir. 1995). Therefore, the matter is resolved w thout
oral argunent.

The notion is granted against the estate and the debtor pursuant to 11
US C 8§ 362(d)(1) and (d)(2) in order to pernmit the nmovant to proceed
with the state court unlawful detainer action. The novant served the
debtor with a three day notice to quit on June 7, 2004. The debtor did
not cure the | ease default stated in the three day notice, and novant
filed an unl awful detainer action in state court on June 11, 2004. The
debtor answered the state court conplaint and after trial on July 20,
2004, judgnment for novants was entered July 22, 2004. A wit of
possession issued on July 24, 2004. Execution on the wit was halted by
the filing of the debtor’s bankruptcy petition on July 30, 2004.
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Service of the three day notice and expiration of the tinme to cure
termnated the lease. Cal. Cv. Code § 1951.2; 7 MIller & Starr
California Real Estate § 19:196 (3d Ed. 2001). Neither the estate nor
the debtor has any remaining | easehold interest. Neither the estate nor
the debtor has any equity in the property, and it is not necessary for an
ef fective reorgani zation. The novant all eges without dispute that the
debtor has failed to maintain required insurance and has defaulted in

| ease paynents. The pre-petition termnation of the | ease and the
absence of opposition by the trustee shows that the trustee cannot
adm ni ster the property for the benefit of creditors. The foregoing
constitutes cause for relief fromthe automatic stay.

The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is waived.
Except as so ordered, the notion is denied.

Counsel for the nmovant shall submt an order that conforns to the court’s
ruling.

04-92940- A-7 CARLCS & MARI A CARDENAS HEARI NG ON MOTI ON FOR
WF #1 RELI EF FROM AUTOVATI C STAY
ARCADI A FI NANCI AL LTD. VS. 8/ 13/ 04 [5]

Tentative Ruling: This notion for relief fromthe automatic stay has
been filed pursuant to LBR 4001-1 and 9014-1(f)(1). The failure of the
debtors, the trustee, and all other parties in interest to file tinely
written opposition as required by this local rule may be consi dered
consent to the granting of the notion. See Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995). However, because the debtors are pro se, the court

i ssues a tentative ruling.

The automatic stay is nodified as against the estate and the debtors
pursuant to 11 U.S.C. 8§ 362(d)(1) and (d)(2) in order to permt the
novant to dispose of its collateral pursuant to applicable law, and to
use the proceeds fromits disposition to satisfy its claimincluding any
attorneys’ fees awarded herein. Mvant clains w thout dispute that the
val ue of the vehicle is $9,500.00. Mwvant holds a lien on the vehicle in
t he amount of $17,301.00. There is no equity in the subject property and
it is not necessary for an effective reorganization or rehabilitation.
The lack of witten opposition by the trustee shows that the trustee
cannot adm ni ster the subject property for the benefit of creditors.
Movant al so alleges w thout dispute that debtors have not made three

i nstall ment payments. This is cause for relief fromthe automatic stay.

The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is ordered waived due to the
fact that the novant’'s property has been surrendered by the debtors.

Except as so ordered, the notion is deni ed.

Counsel for the novant shall submt an order that conforns to the court’s
ruling.
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03-93163-A-7 W LLI AM STCERMER & HEARI NG ON MOTI ON TO

AV #2 ASSOCI ATES, | NC. ANNUL, TERM NATE OR MODI FY
MARI LYN C. STEI NAU, TRUSTEE OF AUTOVATI C STAY
MARI LYN C. STEI NAU 1986 TRUST VS. 8/ 2/ 04 [50]

Di sposition Wthout Oral Argunent: This nmotion for relief fromthe
automatic stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
The failure of the debtor, the trustee, and all other parties in interest
to file timely witten opposition as required by this local rule may be
consi dered consent to the granting of the notion. See Ghazali v. Moran,
46 F.3d 52, 53 (9" Cir. 1995). Therefore, the matter is resolved w thout
oral argunent.

The automatic stay is nodified to the extent set forth herein. The
automatic stay is nodified effective February 4, 2004 to all ow San
Joaqui n County Superior Court case no. CV 022739 (the “State Court
Action”) to proceed to judgrment on the issues of liability and damages,
if any. Movant requests relief in the State Court Action solely to

i ncl ude debtor as a named defendant so that novant may proceed agai nst
any insurance coverage which was in place at the tinme the underlying

al | eged breach of contract occurred. Relief fromthe automatic stay is
not granted to allow any collection or enforcenent of any judgnment that
may be obtained fromthe debtor.

Counsel for the novant shall submt an order that conforns to the court’s
ruling.

04-92863-A-7 RODNEY & BRENDA LEE HEARI NG ON MOTI ON FOR
SML #1 RELI EF FROM AUTOVATI C STAY
MORTGAGE ELECTRONI C REG STRATI ON 8/ 13/ 04 [6]

SYSTEMS5, | NC. VS.

Tentative Ruling: Termnation of the autonmatic stay is denied; adequate
protection is ordered as set forth herein. Relief is inappropriate under
11 U.S.C. 8§ 362(d)(2) because the value of the subject real property
exceeds the total of the liens. There is equity (%24, 336.54) as defined
in Stewart v. Qurley, 745 F.2d 1194, 1195 (9'" Cir. 1984).

Ternmination of the automatic stay under 11 U. S.C. § 362(d)(1) is also
i nappropriate. The debtor’s in their opposition adnmt the delinguency
but propose to cure through the sale of the subject property.

Adequate protection is ordered as follows: The automatic stay shal
remain in effect through Novenber 1, 2004 if the debtors (1) pay the
Sept enber 2004 nortgage paynment, including any associated |ate fees, so
that it is received by novant on or before Septenber 20, 2004, (2) pay
the Cctober 2004 nortgage paynment within the grace period, if any, and
(3) becone conpletely current, including associated |ate charges and

ot her fees, either through paynents or by sale of the property by
Novenber 1, 2004, the last date for conplaints objecting to the debtors
di schar ge.

If the debtors fail to do any of the foregoing, the court will grant

relief fromstay prior to Novenmber 1, 2004 based on the declaration of a
conpetent witness. Any declaration of default and proposed order shal
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10.

be served by facsimle on the debtors’ counsel three court days before

submi ssion to the court, and the transmittal to the court shall include
proof of such service. The only relevant opposition to the creditor’s
decl aration of default will consist of a showing that the clainmed default

did not occur. Any order granting relief shall be served on the debtors,
debtors’ counsel, the chapter 7 trustee and the holders of all junior
liens, if any.

Regardl ess of the debtors’ performance under the foregoi ng adequate
protection order, the automatic stay is nodified as to the debtors and
the estate, effective at 12: 01 a.m on Novenber 2, 2004, to pernit the
novant to foreclose and to obtain possession of the subject real property
following the sale, all in accordance with applicable non-bankruptcy | aw.

Because the value of the collateral exceeds novant’s claim novant is
awarded attorneys fees equal to the | esser of $675 or the anobunt actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’s coll ateral

Except as so ordered, the notion is deni ed.

Counsel for the novant shall submt an order that conforns to the court’s
ruling.

04-92468-A-7 BRANDON JAMES OSBORNE HEARI NG ON MOTI ON FOR
I SL #1 RELI EF FROM AUTOVATI C STAY
FI RST FI NANCI AL CREDI T UNI ON VS. 8/ 24/ 04 [7]

Di sposition Wthout Oral Argunent: Gven the filing defects under the
| ocal bankruptcy rules, oral argunment would not benefit the court in
rendering a decision on this matter.

The notion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inposed.

This notion fails to conply with LBR 9014-1(d)(3)(setting forth the
required contents for a Notice of Hearing) and 9014-1(f)(1)(requiring at
| east twenty-eight days notice of notions requiring witten opposition).
Movant only provided twenty-five days notice of the subject motion. The
notice of hearing also fails to state on whom and where witten
opposition is required to be served.

A copy of the current local rules of this court is available on the
internet, free of charge, at http://ww. caeb.uscourts. gov.

The court will issue a m nute order.

04-90969- A- 7 SEAN & ClI NTHI A CLANCEY HEARI NG ON MOTI ON FOR

SIM #1 RELI EF FROM AUTOMATI C STAY
NATI ONAL CI TY MORTGAGE 8/ 4/ 04 [ 67]

COVPANY VS.

Di sposition Wthout Oral Argunent: This nmotion for relief fromthe
automatic stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
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The failure of the debtors, the trustee, and all other parties in
interest to file tinmely witten opposition as required by this local rule
may be considered consent to the granting of the notion. See CGhazali v.
Moran, 46 F.3d 52, 53 (9'" Cir. 1995). Therefore, the matter is resol ved
wi t hout oral argunent.

The automatic stay is nodified as against the estate and the debtors
pursuant to 11 U.S.C. 8§ 362 (d)(1) and (d)(2) in order to permt the
nmovant to foreclose and to obtain possession of the subject real property
following the sale, all in accordance with applicable non-bankruptcy | aw
The subject real property has a val ue of $250,000.00 and i s encunbered by
a perfected deed of trust or nortgage in favor of the novant. That
security interest secures a claimof $237,234.65. Considering the junior
lien of $29,820.00, there is little or no equity and there is no evidence
that the subject real property is necessary to an effective

reorgani zation or rehabilitation. The debtors have failed to nmake ten
nort gage paynents. The lack of witten opposition by the trustee shows
that the trustee cannot adm nister the subject property for the benefit
of creditors. This is cause for relief fromthe automatic stay.

Because the value of the collateral exceeds novant’s claim novant is
awarded attorneys fees equal to the | esser of $675 or the anobunt actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’s coll ateral

The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
Except as so ordered, the notion is deni ed.

Counsel for nmovant shall submt an order that conforns to the court’s
ruling.

04-91769-A-7 DAVE A, ARMOUR CONT. HEARI NG ON MOTION TO
FW #1 AVO D LI EN ON DEBTOR' S
DAVE A, ARMOUR VS. RESI DENCE

6/ 16/ 04 [5]
EMVA BURNS SOUZA

Tentative Ruling: This matter continued at the request of the parties.
No additional pleading have been filed in this matter. Therefore, the
court re-issues the prior ruling.

This matter involves disputed facts that cannot be resol ved on

decl arations. Pursuant to Bankruptcy Rule 9014(c), all of the rules of
Part VIl shall apply. The clerk shall assign an adversary proceeding
nunber, and docket control nunber FW1 shall no | onger be used in
reference to this matter. On or before August 11, 2004, David A. Arnour,
as plaintiff, shall pay the adversary proceeding filing fee and file and
serve a sumons and an anended conpl aint that conplies with Bankruptcy
Rul e 7008 and all other applicable rules. Defendant is Emm Burns Souza.
The adversary proceeding will next appear on the status conference

cal endar date set in the sunmons. After adversary nunbers are assigned,
the court will issue a separate order pursuant to Bankruptcy Rule 7042
and Federal Rule of Gvil Procedure 42(a) consolidating Matters 11 and 13
for case managenent and trial
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13.

14.

The court will issue a mnute order.

04-91769-A-7 DAVE A, ARMOUR HEARI NG ON MOTI ON
DRW #1 FOR RELI EF FROM AUTOVATI C
ACCREDI TED HOVE LENDERS, | NC. VS. STAY

8/ 18/ 04 [43]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-91769-A-7 DAVE A, ARMOUR CONT. HEARI NG ON MOTI ON TO
FW #2 PARTI ALLY AVO D LI EN ON
DAVE A, ARMOUR VS. DEBTOR S RESI DENCE

6/ 16/ 04 [ 10]
DONNA M ARMOUR

Tentative Ruling: This nmatter continued at the request of the parties.
No additional pleading have been filed in this matter. Therefore, the
court re-issues the prior ruling.

This matter involves disputed facts that cannot be resol ved on

decl arations. Pursuant to Bankruptcy Rule 9014(c), all of the rules of
Part VIl shall apply. The clerk shall assign an adversary proceeding
nunber, and docket control nunber FW2 shall no | onger be used in
reference to this matter. On or before August 11, 2004, David A. Arnour,
as plaintiff, shall pay the adversary proceeding filing fee and file and
serve a sumons and an anended conpl aint that conplies with Bankruptcy
Rul e 7008 and all other applicable rules. Defendant is Donna M Arnour.
The adversary proceeding will next appear on the status conference

cal endar date set in the sunmons. After adversary nunbers are assigned,
the court will issue a separate order pursuant to Bankruptcy Rule 7042
and Federal Rule of Gvil Procedure 42(a) consolidating Matters 11 and 13
for case managenent and trial

The court will issue a mnute order.

04-92669- A-7 GARY & VERONI CA DAVI S HEARI NG ON MOTI ON FOR

VWF #1 RELI EF FROM AUTOVATI C STAY
ARCADI A FI NANCI AL LTD VS. 8/ 16/ 04 [ 5]

Di sposition Wthout Oral Argunent: This nmotion for relief fromthe
automatic stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
The failure of the debtors, the trustee, and all other parties in
interest to file tinmely witten opposition as required by this local rule
may be consi dered consent to the granting of the notion. See CGhazali v.
Moran, 46 F.3d 52, 53 (9'" Cir. 1995). Therefore, the matter is resol ved
wi t hout oral argunent.

The automatic stay is nodified as against the estate and the debtors
pursuant to 11 U.S.C. 8§ 362(d)(1) and (d)(2) in order to permt the
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15.

nmovant to repossess its collateral, to dispose of it pursuant to
applicable law, and to use the proceeds fromits disposition to satisfy
its claimincluding any attorneys’ fees awarded herein. Mvant clains

t he val ue of the vehicle to be $10, 000.00. Myvant holds a lien on the
vehicle in the amount of $13,088.00. There is no equity in the subject
property and it is not necessary for an effective reorgani zation or
rehabilitation. The lack of witten opposition by the trustee shows that
the trustee cannot adm nister the subject property for the benefit of
creditors. Mvant also alleges that debtors have not nade three

i nstall ment paynments and have failed to provide proof of insurance. This
is cause for relief fromthe automatic stay.

The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is ordered waived due to the
fact that the novant’s property is being used by the debtors w thout
conmpensation and is depreciating in val ue.

Except as so ordered, the notion is denied.

Counsel for the nmovant shall submt an order that conforns to the court’s
ruling.

04-92872-A-7 CHRI STOPHER & KELLY HEARI NG ON MOTI ON FOR
EAT #1 MANNI NG RELI EF FROM AUTOVATI C STAY
MORTGAGE ELECTRONI C REG STRATI ON 8/ 16/ 04 [6]

SYSTEMS5, | NC. VS.

Tentative Ruling: Termination of the autonmatic stay is denied; adequate
protection is ordered as set forth herein. Relief is inappropriate under
11 U.S.C. 8§ 362(d)(2) because the value of the subject real property
exceeds the total of the liens. There is equity (%$23,497.14) as defined
in Stewart v. Qurley, 745 F.2d 1194, 1195 (9'" Cir. 1984).

Ternmination of the automatic stay under 11 U. S.C. § 362(d)(1) is also

i nappropriate. The debtors in their opposition state that they paid
$1,700. 00 toward the arrears on August 19, 2004. That brings them
current through July 2004 and | eaves them $627.83 in arrears for August
2004. The Septenber 2004 paynent is due but not yet |ate.

Adequat e protection is ordered as follows: The automatic stay shal
remain in effect through Cctober 19, 2004 if the debtors (1) pay the

Sept enber 2004 nortgage paynment, including any associated |ate fees, so
that it is received by novant on or before Septenber 20, 2004, (2) pay
the Cctober 2004 nortgage paynment within the grace period, if any, and
(3) becone conpletely current including associated | ate charges and ot her
fees, on or before October 18, 2004.

If the debtors fail to do any of the foregoing, the court will grant
relief fromstay prior to Cctober 19, 2004 based on the declaration of a
conpetent witness. Any declaration of default and proposed order shal
be served by facsimle on the debtors’ counsel three court days before

subm ssion to the court, and the transmttal to the court shall include
proof of such service. The only relevant opposition to the creditor’s
decl aration of default will consist of a showing that the clainmed default

did not occur. Any order granting relief shall be served on the debtors,
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16.

debtors’ counsel, the chapter 7 trustee and the holders of all junior
liens, if any.

Regardl ess of the debtors’ performance under the foregoi ng adequate
protection order, the automatic stay is nodified as to the debtors and
the estate, effective at 12: 01 a.m on Cctober 19, 2004, to pernit the
nmovant to foreclose and to obtain possession of the subject real property
following the sale, all in accordance with applicable non-bankruptcy | aw

Because the value of the collateral exceeds novant’s claim novant is
awar ded attorneys fees equal to the | esser of $675 or the anount actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’s coll ateral

Except as so ordered, the notion is denied.

Counsel for the nmovant shall submt an order that conforns to the court’s
ruling.

04-92674-A-7 STEPHANI E CANDEVAN CONT. HEARI NG ON MOTI ON FOR
KK #1 RELI EF FROM AUTOVATI C STAY
GREEN TREE SERVI CI NG LLC VS 7129/ 04 [ 8]

Tentative Ruling: This matter continued from August 24, 2004. The court
did not issue a tentative ruling for the previous calendar. No
addi ti onal pleadings having been filed in this matter, the court issues
the following tentative ruling

The automatic stay is nodified as against the estate and the debtor
pursuant to 11 U.S.C. 8 362 (d)(1) in order to permt the nmovant to
foreclose and to obtain possession of the subject real property foll ow ng
the sale, all in accordance with applicable non-bankruptcy law. The
debtor has clainmed the equity in the property exenpt. The |ack of
written opposition by the trustee shows that the trustee cannot
adm ni ster the subject property for the benefit of creditors. The
property cannot benefit the Chapter 7 estate. As to the debtor, cause
exi sts because she has failed to nake thirteen nortgage paynments on the
subject loan. Finally, the court notes that the debtor is also
apparently delinquent on paynents to the holder of the first deed of
trust as evidenced by that creditor’'s notion for relief fromstay set for
Sept enber 28, 2004.

Debtor’ s opposition is unpersuasive. Nothing therein disputes that she
is delinquent at |east thirteen nortgage paynents. Debtor is correct

t hat adequate protection may be provided through a series of cash
payrments but that is not happening here. Reaffirmation of the debt does
not cure the arrears. It only reinstates the debtor’s personal liability
for them Finally, debtors’ argunents that this property is necessary
for an effective reorgani zation are irrelevant. This is a chapter 7
liquidation. There is no reorgani zation. Therefore, the property cannot
be necessary for one. Debtor’s argunment al so shows an utter |ack of
under st andi ng of the burden of proof of that issue. It does not lie with
novant. It lies with debtor. See 11 U S.C. 8 362(g)(2). In any event,
relief is unavailable for novant under Section 362(d)(2) because there is
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17.

equity for debtor in the subject property.

Because the value of the collateral exceeds novant’s claim novant is
awarded attorneys fees equal to the | esser of $675 or the anount actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’'s coll ateral

The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
Except as so ordered, the notion is deni ed.

Counsel for nmobvant shall submt an order that conforns to the court’s
ruling.

04-90596- A- 7 JAY & BRI DGETT JORDAN HEARI NG ON MOTI ON FOR
MPD #1 RELI EF FROM AUTQOVATI C STAY
NATI ONAL CI TY MORTGAGE CO. VS. 8/ 11/ 04 [41]

Di sposition Wthout Oral Argunent: This nmotion for relief fromthe
automatic stay has been filed pursuant to LBR 4001-1 and 9014-1(f)(1).
The failure of the debtors, the trustee, and all other parties in
interest to file tinmely witten opposition as required by this local rule
may be consi dered consent to the granting of the notion. See CGhazali v.
Moran, 46 F.3d 52, 53 (9'" Cir. 1995). Therefore, the matter is resol ved
wi t hout oral argunent.

The notion is granted in part and denied in part as set forth herein.

The automatic stay is nodified as against the estate pursuant to 11

US C 8362 (d)(1) in order to pernmit the novant to foreclose and to
obtai n possession of the subject real property following the sale, all in
accordance with applicabl e non-bankruptcy aw. The debtors has cl ai med
the equity in the property exenpt. The lack of witten opposition by the
trustee shows that the trustee cannot administer the subject property for
the benefit of creditors. The property cannot benefit the Chapter 7
est at e.

As to the debtors, however, the notion is denied as noot. The debtors
were di scharged fromall dischargeabl e debts on August 30, 2004, and the
automati c stay ended as to themon that date by operation of law. 11
US C 8 362(c)(2)(0O.

Because the value of the collateral exceeds novant’s claim novant is
awar ded attorneys fees equal to the | esser of $675 or the anount actually
billed plus costs of $150. These fees and costs may be enforced only
agai nst the novant’s coll ateral

The 10-day period specified in Fed.R Bankr.P. 4001(a)(3) is not waived.
Except as so ordered, the notion is denied.

Counsel for nmpvant shall submt an order that conforns to the court’s
ruling.
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19.

20.

21.

04-92709-A-11 L.L.-G L. ENTERPRISES, |NC. HEARI NG ON MOTI ON

ARM #1 FOR RELI EF FROM

RYAN VIG L ET. AL. VS AUTOMATI C STAY FOR
CAUSE AND LACK OF
EQUI TY

8/ 31/ 04 [107]

Di sposition Wthout Oral Argunment: This matter continued to Septenber 28,
2004 pursuant to order entered September 8, 2004. It is renmoved from
t his cal endar.

04-93113-A-7 YVONNE M NELSON HEARI NG ON MOTI ON FOR

KIH #1 RELI EF FROM AUTOVATI C STAY
AND ADEQUATE PROTECTI ON

DONTON CONSTRUCTI ON, | NC. VS, 8/ 30/ 04 [ 8]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

03-92933-A-7 JEFFERY & VICTORIA SM TH HEARI NG ON MOTI ON
DN #2 TO AvO D JUDI CI AL LI EN
JEFFERY & VICTORIA SM TH VS. ON EXEMPT PROPERTY

8/ 31/ 04 [12]
UNI TED RENTALS

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

03-92933-A-7 JEFFERY & VICTORIA SM TH HEARI NG ON MOTI ON
DN #3 TO AvO D JUDI CI AL LI EN
JEFFERY & VICTORIA SM TH VS. ON EXEMPT PROPERTY

8/ 31/ 04 [16]
UNI TED RENTALS

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Odinarily opposition may be presented at the hearing. But in
this instance, the court does not find it necessary. The notion is

deni ed. The abstract of judgnment sought to be avoided in this notion is
the sanme abstract as that in matter 20 above. Avoi dance need only occur
once. Therefore, this duplicate notion is denied.

The court will issue a mnute order.
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23.

24.

25.

26.

03-92933-A-7 JEFFERY & VICTORIA SM TH HEARI NG ON MOTI ON
DN #4 TO AvO D JUDI ClI AL LI EN
JEFFERY & VICTORIA SM TH VS. ON EXEMPT PROPERTY

8/ 31/ 04 [20]
SURENDRA SOOD

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

03-92933-A-7 JEFFERY & VICTORIA SM TH HEARI NG ON MOTI ON
DN #5 TO AvO D JUDI Cl AL LI EN
JEFFERY & VICTORIA SM TH VS. ON EXEMPT PROPERTY

8/ 31/ 04 [24]
BARGAI N HUNTERS, ET AL.

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

03-92933-A-7 JEFFERY & VICTORIA SM TH HEARI NG ON MOTI ON
DN #6 TO AvO D JUDI CI AL LI EN
JEFFERY & VICTORIA SM TH VS. ON EXEMPT PROPERTY

8/ 31/ 04 [28]
DONALD R PAYNE

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-92534-A-7 ALFREDO & GUADALUPE ALVAREZ HEARI NG ON MOTI ON FOR
RLE #1 RELI EF FROM AUTOVATI C STAY
DAl MLERCHRYSLER SERVI CES VS. 8/ 30/ 04 [10]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-92955-A-7 EVA TOPETE HEARI NG ON MOTI ON FOR
DLH #1 RELI EF FROM AUTQOVATI C STAY
Rl CHARD NORTHCUTT VS. 8/ 26/ 04 [ 8]

Di sposition Wthout Oral Argunent: Gven the filing defects under the
| ocal bankruptcy rules, oral argunment would not benefit the court in
rendering a decision on this matter.
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The notion is denied without prejudice, pursuant to LBR 9014-1(1). No
nonet ary sanctions are inmposed.

This notion fails to conply with LBR 9014-1(d)(1)(requiring that al

pl eadi ngs and docunents filed as part of a notion shall conmply with the
Gui deli nes for the Preparation of Docunents (as anmended January 20,
2004)); 9014-1(f)(1)(requiring at least twenty-eight days notice of
notions requiring witten opposition); and LBR 9014-1(e)(3) (requiring
the proof of service for all docunents be filed as a separate docunent).
Movant only provided twenty-one days notice of the subject notion

Movant attached a separate proof of service for each docunent to the
docunment purportedly served. |In the future, nmovant should only file a
singl e proof of service for all docunments served concurrently in the same
matter. Finally, the court notes that novant continues to use the term
“nmotion control nunber” on his docunents. The Decenber 2002 Loca
Bankruptcy Rul es changed the termto “docket control nunber (D.C. No.).

A copy of the current local rules of this court and the Cuidelines are
avail able on the internet, free of charge, at
http://ww. caeb. uscourts. gov.

The court will issue a m nute order.

04-92879- A-11 WATERFRONT WAREHOUSE, | NC. HEARI NG ON MOTI ON
CBM #1 FOR RELI EF FROM STAY
GLEEN MOFFATT, JACK FRESCH , 8/ 2/ 04 [ 13]

DOUGLAS EGBERT & DEBRA EGVERT VS. 8/ 17/ 04 [39]

Di sposition Wthout Oral Argunent: Oal argunment woul d not benefit the
court in ruling on this matter

The notion is denied, without prejudice, for filing defects. On August
17, 2004, the novant filed, an “Amended Modtion,” which inproperly

conbi ned the notion and an “Anmended Notice of” notion in one docunent
(ECF-39). LBR 9014-1(d)(2). (The novant also filed another separate
Noti ce of Hearing at ECF-41, which added further confusion). The novant
al so inproperly included multiple notions in a single docunent with one
docket control nunber, CBM 1. LBR 9014-1(c) (1) and (4). A Relief from
Stay Informati on Sheet should only be filed in distinct notion for relief
fromthe automati c stay. LBR 4001-1(c).

On August 26, 2004, the novant also inproperly filed three separate

Noti ces of Hearing for D.C. No. CBM 1, causing the docunent identified as
CBM1 to be calendared three tines (on two different cal endars) under the
same Docket Control Nunber. Only one Notice of Hearing should be filed
for each separate notion. LBR 9014-1(d)(2). These Notices of Hearing
did not clearly state they anmended anything, but it appears that the
novant wanted to have its notions now treated as filed under LBR 9014-
1(f)(2). This was a significant change, since both the August 17, 2004
notices required witten opposition. One of the August 26, 2004 Notices
of Hearing (ECF- 60) did not include the requirenents for opposition at
all in violation of LBR 9014-1(d)(3).

In short, novant’s violations of the LBR have created confusi on and an

adm nistrative nightmare. |If novant re-files the notions, it should file
separate notion docunents for its nmotion to confirmstate court receiver

-September 14, 2004 at 2:00 p.m. Page 14-


http://www.caeb.uscourts.gov.

28.

29.

its notion to disnmiss and its nmotion for relief fromautomatic stay, each
set with its own Docket Control Number. Docket Control Nunber CBM 1
shoul d not be used. The matters covered by that Docket Control Nunber
are termnated, without prejudice, by the court’s rulings of this date.

The court will issue a m nute order.

04-92988-A-7 FERNANDO & HORTENCI A HEARI NG ON MOTI ON FOR

RLE #1 CARRI LLO RELI EF FROM AUTOMATI C STAY
DAl MLERCHRYSLER SERVI CES VS. 8/ 30/ 04 [ 6]

Tentative Ruling: This is a properly filed notion under LBR 9014-
1(f)(2). Opposition nay be presented at the hearing. Therefore, the
court issues no tentative ruling on the nerits of the notion

04-92194-A-7 FRED W STEPHENS RE- SET HEARI NG ON MOTI ON
RTD #1 FOR RELI EF FROM THE

THE GOLDEN 1 AUTOMATI C STAY PURSUANT TO
CREDI T UNI ON VS. LBR 9014- 1(F) (2)

7/ 27/ 04 [11]
8/ 30/ 04 [27]

Tentative Ruling: This matter is reset on the cal endar pursuant to this
court’s August 30, 2004 order denying approval of the stipulation between
the parties. Based on the notion and debtor’s opposition in this mtter
the court issues the followi ng tentative ruling.

As against the estate, the automatic stay is nodified pursuant to 11
US C 8§ 362(d)(1) and (d)(2) to pernmt the novant to repossess the
vehicle, to dispose of it pursuant to applicable |law and to use the
proceeds fromits disposition to satisfy its claimincluding any attorney
fees awarded herein. There is no dispute that debtor has no equity in
the subject vehicle. The notion asserts w thout dispute that the val ue
of the vehicle is $15,350.00. Myvant holds a |ien against the subject
vehicle in the amount of $19, 309.74. The vehicle is al so not necessary
for an effective reorgani zati on because this is a chapter 7 case in which
there is no reorgani zation. Cause also exists as to the trustee because
on July 29, 2004, the trustee filed a No-Asset Report. The property
cannot benefit the Chapter 7 estate.

As to the debtor, however, the npbtion is denied as noot. The debtor was
di scharged fromall dischargeabl e debts on Septenber 13, 2004, and the
automati c stay ended as to himon that date by operation of law 11
US C 8 362(c)(2)(0O.

The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is ordered waived due to the
fact that the vehicle is depreciating personal property.

Except as so ordered, the notion is denied.

Counsel for the nmovant shall submt an order that conforns to the court’s
ruling.

-September 14, 2004 at 2:00 p.m. Page 15-



