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UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Thomas C. Holman
Bankruptcy Judge

Sacramento, California

May 5, 2009 at 9:31 A.M.

1. 07-25630-B-13J DONALD/NANCY TYNER HEARING - MOTION FOR
KEH #1 RELIEF FROM AUTOMATIC STAY
HSBC AUTO FINANCE, VS. 4-9-09  [66]

Tentative Ruling:  The motion is denied as moot.  The automatic stay
terminated as to the collateral, a 2009 Ford Freestar (VIN
2FMZA576X5BA66293) (the “Collateral”), at 12:01 a.m. on April 28, 2009,
by operation of 11 U.S.C. § 362(h), and the Collateral has from that date
no longer been property of the estate.

The movant has filed a motion seeking relief from the automatic stay as
to the Collateral.  The debtor did not file a compliant statement of
intention with respect to the Collateral within the time allowed by 11
U.S.C. § 521(a)(2) and Federal Rule of Bankruptcy Procedure 1019(1)(B). 
In order to avoid an automatic termination of the automatic stay under
Section 362(h)(1), the debtor must do three things.  First, the debtor
must timely file a statement of intention.  Second, the debtor must
indicate in the statement specific things - that the debtor will either
surrender or retain the collateral, and if retaining, either redeem the
collateral or reaffirm the debt secured by the collateral.  Third, the
debtor must timely perform the stated intention.  See Dumont v. Ford
Motor Credit Co. (In re Dumont), 383 B.R. 481, 486 (B.A.P. 9  Cir. 2008).th

Pursuant to 11 U.S.C. § 521(a)(2) and the automatic extension provided by
Fed. R. Bankr. P. 9006(a), the debtors had until Monday, April 27, 2009
to file a statement of intention that stated with respect to the
Collateral one of the intentions specified in the statute.  Because they
did not file a compliant statement of intention timely and because the
collateral at issue here is personal property, the automatic stay
terminated as to the Collateral at 12:01 a.m. on April 28, 2009, by
operation of 11 U.S.C. § 362(h), and the Collateral has from that date no
longer been property of the estate.  The movant already has the relief it
seeks by this motion.

The court will issue a minute order.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2007-25630
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2007-25630&rpt=SecDocket&docno=66
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2. 09-23943-B-13J MIGUEL MARQUEZ HEARING - MOTION FOR
JMS #1 RELIEF FROM AUTOMATIC STAY
THE BANK OF NEW YORK, VS. 3-31-09  [14]

Tentative Ruling:  This motion is converted to an adversary proceeding. 
Pursuant to Bankruptcy Rule 9014(c), all of the rules of Part VII shall
apply.  The clerk shall assign an adversary proceeding number, and docket
control number JMS-1 shall no longer be used in reference to this matter. 
On or before May 26, 2009, movant The Bank of New York (“BNY”), as
plaintiff, shall (1) pay the balance of the adversary proceeding filing
fee that is due and (2) shall file an amended complaint that complies
with Bankruptcy Rule 7008 and all other applicable rules and names debtor
Miguel Marquez and Jan P. Johnson, in his capacity as chapter 13 trustee,
as defendants.  On or before May 26, 2009, plaintiff shall serve a
summons and the amended complaint.  Pursuant to F.R.Bankr.P. 7015,
incorporating F.R.Civ.P. 15(a)(3), defendants shall have to and including
the later of June 5, 2009 or the response date set forth in the summons
to answer or otherwise respond to the amended complaint.  The adversary
proceeding will next appear on the status conference calendar date set in
the summons.

This motion includes requests for relief that can only be obtained, if at
all, by adversary proceeding.  In re Van Ness, 399 B.R. 897 (Bankr. E.D.
Cal. 2009).

The court will issue a minute order.

3. 09-24457-B-13J VIKTOR ABDURAKHMANOV CONT. HEARING - MOTION FOR
MDE #1 RELIEF FROM AUTOMATIC STAY
AURORA LOAN SERVICES, LLC, VS. 3-23-09  [10]

CONT. FROM 4-7-09

Tentative Ruling: This matter continued from March 31, 2009 with a
briefing schedule.  Opposition was due on or before April 21, 2009. 
Replies, if any, were due on or before April 28, 2009.  Both debtors and
movant timely filed responses.  In this instance, and due to the number
of matters on this morning’s three related calenders (154 matters) the
court issues the following tentative ruling.  Any party may  at the
hearing request a more explanatory Disposition After Oral Argument.  

The motion is denied as moot because the bankruptcy case was
automatically dismissed as of 12:01 a.m. on Friday, May 1, 2009 pursuant
to 11 U.S.C. § 521(a)(1).  

The debtor incorrectly argues that movant lacks standing to bring the
instant motion for relief from automatic stay.  Movant need not be the
holder of the note because movant is asserting ownership of the property,
a conclusion supported by the unlawful detainer judgment.  

Nothing in this ruling prevents the debtor from asserting in any
litigation, including without limitation litigation over the right to
possession of the property, that the foreclosure sale is invalid.

The court will issue a minute order.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-23943
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-23943&rpt=SecDocket&docno=14
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-24457
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-24457&rpt=SecDocket&docno=10
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4. 04-22361-B-13J MARCIA BELL HEARING - MOTION FOR
MBB #1 RELIEF FROM AUTOMATIC STAY
DEUTSCHE BANK NATIONAL 3-26-09  [96]
TRUST CO., VS.

Disposition Without Oral Argument: This motion is unopposed.  Due to the
number of matters on this morning’s three related calendars (154
matters), the court issues the following abbreviated ruling.

The motion is granted in part.  The automatic stay is modified as against
the estate and the debtors pursuant to 11 U.S.C. § 362(d)(1) and (d)(2)
in order to permit the movant to foreclose on the real property located
at 8304 Daisy Lane North, Jacksonville, FL 32244 (the “Property”) and to
obtain possession of the Property following the sale, all in accordance
with applicable non-bankruptcy law.  The 10-day period specified in Fed.
R. Bankr. P. 4001(a)(3) is not waived.  Movant shall serve a copy of the
order granting relief on the holders of all junior liens, if any.  Except
as so ordered, the motion is denied.

The court confirmed a plan on May 12, 2006.  Once a plan is confirmed,
the only ground for granting relief from stay is a breach of that plan. 
See Ellis v. Parr (In re Ellis), 60 B.R. 432, 435 (9th Cir. BAP 1985). 
Movant alleges without dispute that the debtors are delinquent at least
$20,310.00 in class 4 plan payments.  Therefore, debtors are in default
under the confirmed plan.

Counsel for the moving party shall submit an order consistent with the
foregoing ruling. 

5. 09-21864-B-13J NITYA/SAVITA NAND HEARING - MOTION FOR
LSL #1 RELIEF FROM AUTOMATIC STAY
BUSINESS LOAN CENTER, LLC, VS. 4-6-09  [29]

Disposition Without Oral Argument: Oral argument will not aid the court
in rendering a decision on this matter.

This matter is continued to the court’s law and motion calendar on May
12, 2009 at 9:31 a.m.  The movant shall serve the chapter 7 trustee with
copies of the motion, notice of hearing, and proof of service by May 5,
2009.

The court will issue a minute order.

6. 09-25366-B-13J NORMAN CUENCA HEARING - MOTION FOR
RELIEF FROM AUTOMATIC STAY

AURORA LOAN (UNLAWFUL DETAINER)
SERVICES, LLC, VS. 4-9-09  [11]

Disposition Without Oral Argument: Oral argument will not aid the court
in rendering a decision on this matter.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2004-22361
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2004-22361&rpt=SecDocket&docno=96
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-21864
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-21864&rpt=SecDocket&docno=29
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25366
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25366&rpt=SecDocket&docno=11
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The motion is denied without prejudice for procedural defects.  

Movant’s notice of hearing fails to specify whether and when written
opposition must be filed.  Movant also failed to file the notice of
hearing as a separate document.  LBR 9014-1(d)(3) provides that “[t]he
notice of hearing shall advise potential respondents whether and when
written opposition must be filed, the deadline for filing and serving it,
and the names and addresses of the persons who must be served with any
opposition.”  LBR 9014-1(d)(3).  LBR 9014-1(d)(2) provides that “[e]very
motion shall be accompanied by a separate notice of hearing stating the
docket control number[.] . . .”  LBR 9014-1(d)(2).  Movant failed to
assign a docket control number to the instant motion.  LBR 9014-1(c)(1)
provides that “[i]n motions filed in the bankruptcy case, a Docket
Control Number (designated as DC No.) shall be included by all parties
immediately below the case number on all pleadings and other documents,
including proofs of service, filed in support of or opposition to
motions.” (emphasis added)  LBR 9014-1(c)(1).  Docket control numbers
assist the court in its preparation for calendars and assist all parties
in locating easily on the docket all papers related to a particular
motion.  Movant failed to file a compliant proof of service in connection
with the instant motion.  LBR 9014-1(e)(2) provides that “[a] proof of
service, in the form of a certificate of service, shall be filed with the
Clerk concurrently with the pleadings or documents served, or not more
than three (3) calendar days after they are filed.”  LBR 9014-1(e)(2). 
The proof of service must also be filed as a separate document and “shall
bear a the Docket Control Number.” LBR 9014-1(e)(3).

The court will issue a minute order.

7. 09-20267-B-13J GACIANO/ANICETA CASIS HEARING - MOTION FOR
PD #1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO HOME 4-8-09  [57]
MORTAGE, INC., VS.

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

8. 09-25077-B-13J JESSE SERRATO HEARING - MOTION 
JBC #1 FOR ORDER GRANTING RELIEF
WILLOW CREEK  PROPERTIES, INC., VS. FROM AUTOMATIC STAY

4-2-09  [10]

Disposition Without Oral Argument: This motion is unopposed.  Due to the
number of matters on this morning’s three related calendars (156
matters), the court issues the following abbreviated ruling. 

The motion is granted in part.  The automatic stay is modified pursuant
to 11 U.S.C. § 362(d)(1) in order to permit the movant to obtain
possession of real property located at 3340 Guadelupe Street, West
Sacramento, CA 95691 (APN 045-664-16-1) (“Property”) in accordance with
applicable non-bankruptcy law.  The court awards no fees and costs.  The
10-day period specified in Fed. R. Bankr. P. 4001(a)(3) is not waived. 

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-20267
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-20267&rpt=SecDocket&docno=57
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25077
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25077&rpt=SecDocket&docno=10
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Except as so ordered, the motion is denied.

Because debtor has failed to file a plan, even though more than one month
has passed since filing his voluntary petition, movant is not adequately
protected.  In addition, neither the estate nor the debtor has any
interest in the Property other than a bare possessory interest.  These
facts constitute grounds for relief from the automatic stay.

The court will issue a minute order.

9. 09-20496-B-13J WENDY KERSKI HEARING - MOTION FOR
WGM #2 RELIEF FROM AUTOMATIC STAY
CHASE HOME FINANCE, LLC, VS. ON REAL PROPERTY

4-8-09  [39]

Tentative Ruling:  The motion is denied as moot.  The plan, filed January
13, 2009 (Dkt. 8) and confirmed by order entered April 9, 2009 (Dkt. 45),
already provides relief from the automatic stay for this Class 4 claim
regarding real property located at 658 Delancy Way, Lincoln, CA 95648
(APN 009-120-006) (“Property).  The court awards no fees and costs.

Because the movant has not established that the value of the Property
exceeds the amount of its claim, and because movant obtained the
requested relief approximately two (2) months before filing this motion,
the court awards no fees and costs.

The court will issue a minute order.

10. 08-29397-B-13J STANLEY/MARY KOSOSKI HEARING - MOTION FOR
PD #1 RELIEF FROM AUTOMATIC STAY
BANK OF AMERICA 4-8-09  [40]
MORTGAGE, VS.

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

11. 09-25800-B-13J PABLO MEJIA HEARING - MOTION FOR
SRM #1 RELIEF FROM AUTOMATIC STAY
JOHN ODBERT, VS. 4-16-09  [12]

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-20496
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-20496&rpt=SecDocket&docno=39
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-29397
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-29397&rpt=SecDocket&docno=40
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25800
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-25800&rpt=SecDocket&docno=12


May 5, 2009 at 9:31 a.m.  - Page 6

12. 09-22310-B-13J SARAH PREVOST HEARING - MOTION FOR
SW #1 RELIEF FROM AUTOMATIC STAY
WACHOVIA DEALER 4-13-09  [27]
SERVICES, INC., VS.

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

13. 08-34422-B-13J RONALD ANDRE HEARING - MOTION FOR
TJS #1 RELIEF FROM AUTOMATIC STAY
JP MORGAN CHASE BANK, N.A., VS. 4-16-09  [60]

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

14. 08-38525-B-13J ROSMIN VALLE HEARING - AMENDED MOTION FOR
RDN #1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO BANK, 4-1509  [52]
NATIONAL ASSOCIATION, VS.

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

15. 09-23529-B-13J CESAR/ANA FLORES HEARING - MOTION FOR
KAT #1 RELIEF FROM AUTOMATIC STAY
DEUTSCHE BANK NATIONAL 4-14-09  [23]
TRUST COMPANY, VS.

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  However, because
debtors have provided for movant’s claim as a class 3 (surrender) claim
in their proposed plan, the court issues the following tentative ruling.

The motion is granted in part.  The automatic stay is modified as against
the estate and the debtors pursuant to 11 U.S.C. § 362(d)(1) and (d)(2)
in order to permit movant to foreclose on a time share interest in real
property located at 63 Butterworth Avenue, Sacramento, CA 95838 (APN 250-
0301-003) (“Property”) and to obtain possession of the Property following
the sale, all in accordance with applicable non-bankruptcy law.  The
court awards no fees and costs.  The 10-day period specified in Fed. R.
Bankr. P. 4001(a)(3) is waived.  Except as so ordered, the motion is
denied.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-22310
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-22310&rpt=SecDocket&docno=27
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-34422
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-34422&rpt=SecDocket&docno=60
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-38525
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-38525&rpt=SecDocket&docno=52
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-23529
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-23529&rpt=SecDocket&docno=23
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Debtors are one (1) month in post-petition arrears on movant’s claim, and
debtors’ proposed plan provides for movant’s claim in Class 3
(surrender).

The court will issue a minute order.

16. 08-23131-B-13J JERROLD/ROTONDA LLOPIS HEARING - MOTION FOR
TJS #1 RELIEF FROM AUTOMATIC STAY
AMERICA'S SERVICING CO., VS. 4-16-09  [115]

Tentative Ruling: The motion is denied as moot.  The plan, filed July 22,
2008 (Dkt. 76) and confirmed by order entered November 20, 2008 (Dkt.
100), already provides relief from the automatic stay for this Class 4
claim regarding real property located at 701 Raven Drive, Vacaville, CA
95687 (APN 0135-571-050) (“Property).

The court will issue a minute order.

17. 09-26461-B-13J MILES FRENCH HEARING - MOTION FOR
MDE #1 RELIEF FROM AUTOMATIC STAY
CITI RESIDENTIAL LENDING, INC., VS. 4-13-09  [11]

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

18. 09-22469-B-13J GLORIA GUNABE HEARING - MOTION FOR
RSS #1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO BANK, N.A., VS. 4-4-09  [35]

Tentative Ruling:  This is a properly filed motion under LBR 9014-
1(f)(2).  Opposition may be presented at the hearing.  Therefore, the
court issues no tentative ruling on the merits of the motion.

19. 09-24686-B-13J ROSA ECTOR CONT. HEARING - MOTION FOR
SR #1 RELIEF FROM AUTOMATIC STAY
US BANK NATIONAL ASSOC., VS. (UNLAWFUL DETAINER)

3-31-09  [10]

CONT. FROM 4-21-09

Tentative Ruling:  This motion continued from April 21, 2009 without a
briefing schedule.  On April 27, 2009, movant filed and served a notice
of continued hearing.  Nothing further has been filed in this matter. 
The matter remains in its preliminary posture as one filed under LBR
9014-1(f)(2).  Opposition may be presented at the hearing.  Therefore,
the court issues no tentative ruling on the merits of the motion.

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-23131
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2008-23131&rpt=SecDocket&docno=115
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-26461
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-26461&rpt=SecDocket&docno=11
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-22469
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-22469&rpt=SecDocket&docno=35
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-24686
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=2009-24686&rpt=SecDocket&docno=10
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