UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

NOTICE OF PROPOSED CHANGES TO LOCAL RULES

In accordance with Federal Rule of Bankruptcy Procedure 9020, the Court proposes to adopt a new
Loca Rule 7056-1, Mations for Summ ment or Sum Adjudication, and revise exiding
Loca Rules 9004-1, Genera Requirements of Form, and 9014-1, Moation Calendar and Procedure.

A copy of the proposed changes, together with comment, is attached to this notice.

Public comments on the proposed changes are invited. Comments should be directed to the Court,
care of Richad G. Hdtzd, Clerk of Court, U.S. Bankruptcy Court, 501 | Street, Suite 3-100,
Sacramento, CA 95814, by no later than April 2, 2001.

For the Court
Richard G. Heltzel

March 1, 2001




PROPOSED NEW LOCAL RULE 7056-1
Motions for Summary Judgment or Summary Adjudication

@ Motions for Summary Judgment or Summary Adjudication. Each motion for summary
judgment or summary adjudication shdl be accompanied by a “Saement of Undisputed Facts’
which shdl enumerate discretely each of the specific materid facts relied upon in support of the
motion and cite the particular portions of any pleading, affidavit, depostion, interrogatory answer,
admisson or other document relied upon to edtablish that fact. The moving paty shdl be
responsible for the filing with the Court of al evidentiary documents cited in the moving papers.

(b) Opposition. Any party opposing a motion for summary judgment or summary adjudication
shdl reproduce the itemized facts in the Statement of Undisputed Facts and admit those facts which
are undisputed and deny those which are disputed, including with each denid a citation to the
particular portions of any pleading, affidavit, depostion, interrogatory answer, admisson or other
document relied upon in support of that denid. The opposng paty may aso file a concise
“Statement of Disputed Facts,” and the source thereof in the record, of al additiond materia facts
as to which there is a genuine issue precluding summary judgment or adjudication. The opposing
party shdl be responsble for the filing with the Court of dl evidentiary documents cited in the
opposing papers. If a need for discovery is asserted as a basis for denid of the motion, the party
opposing the motion shdl provide a specification of the particular facts on which discovery is to be
had or the issues on which discovery is necessary.

(© Sipulated Facts. All patiesin-interes may jointly file a sipulation setting forth a statement
of dipulated facts to which dl parties-in-interest agree. As to any dipulated facts, the parties so
dipulaing may dtate that their stipulations are entered into only for the purposes of the motion for
summary judgment and are not intended to be otherwise binding.

(d) Summary Adjudicetion.  This Rule shdl gpply to motions for orders specifying materid facts
that appear without substantia controversy pursuant to FRCivP 56(d), except that the proposed
“Statement of Undisputed Facts’ and the “ Statement of Disputed Facts’ shall be limited to the facts
which the moving party asserts are without substantial controversy and the facts the opposing party
contends are in dispute.

Comment: Adapted from Local District Rule 56-260 of the U.S. District Court for the Eastern
Digtrict of California.

PROPOSED REVISION TO LOCAL RULE 9004-1
Generd Requirements of Form

@ Generd Format of Papers. All documents presented for filing with the court, other
than those on Officid Bankruptcy Forms and other forms approved by the Court, shall be on white
paper, with numbered lines in the left margin, 8%2" x 11" in d9ze, and shal otherwise comply with
dl other gpplicable provisons of these Rules Matter contained thereon shdl be typewritten or
presented by some other clearly legible process, without erasures or interlining which materialy
defaces the document, and shall appear on one sSde of each sheet only. Documents shadl be double-
spaced except for the identification of counsd, titles headings, footnotes, quotations, exhibits, and
descriptions of red property. Each page shall be numbered consecutively at the bottom.
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(b) Counsdl Identification and Sgnature. The name, address, telephone number, and the
Cdifornia State Bar membership number (not applicable to counsd for the United States) of all
counsdl (or, if in propria persona, of the party) and the specific identification of each party
represented by name and interest in the proceeding (e.g., Debtor Smith, Creditor Bank, Plaintiff Roe,
Defendant Doe) shall appear in the upper left-hand corner of the first page of each document
presented for filing, except that in the ingtance of multiparty representation reference may be made
to the Sgnature page for the complete list of parties represented.

(© Sgnatures.  All pleadings and non-evidentiary documents shdl be signed by the
individud attorney for the party presenting them, or by the party involved if that party is appearing
in propria persona.  Affidavits and certifications shal be dgned by the person offering the
evidentiary materid contained in the document. The name of the person signing the document shdll
be typed undernesth the sgnature.

(d) Facamile Documents. For the purposes of this Rule, the image of the origina
manua sgnature gppearing on a facamile (fax) copy filed pursuant to this Rule shal conditute an
origind dgnature for al court purposes. The document, which itself may be in whole or in part a
fax copy, mus be marked “origind” prior to submisson to the Clerk’s Office for filing. The
originator of the document, or in the case of an affidavit or certification, the presenting attorney or
party, is required to mantan the document containing the origind manua Sgnature until the
conclusion of the case or proceeding, induding any appeal and remand after apped. In the event
there are multiple sgnatories to a document, the filing party or attorney shall retain the originaly
sgned document(s). The Court may require that the document containing the origind manud
ggnature be filed. This Rule does not provide for documents to be transmitted via fax directly to
the Clerk’s Office. Documents directly faxed to the Clerk or to a chambers of the Court will not be
filed, lodged, received, returned, or acknowledged.

Comment: New paragraphs (c) and (d) are adapted from Local District Rule 7-131 of the U.S.
Didtrict Court for the Eastern District of California.

PROPOSED REVISION TO LOCAL RULE 9014-1
Motion Cdendar and Procedure

PART |
Motion Calendar

@ Setting Motions for Hearing.  Parties shdl st for hearing al motions (including

motions in adversary proceedings), objections and other matters, for which a hearing is necessary,
asrequired by Part | of thisRule.

(b) Motion Cadendar. Each judge of the court will maintain his or her depatment's
individual motion calendar. Information as to the time and dates of each department's calendar
may be obtained from the court's web dte at www.caeb.uscourtsgov or from the Clerk. All
hearings shdl be set on the cdendar of the department to which the case is assigned.
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(© Motion Control Number. A Motion Control Number (designated as MC No.) shall
be incuded by dl parties immediatdy below the case number on dl motions and other papers.
In motions filed in adversary proceedings, it shal be placed immediately below the adversary
number. The Mation Control Number shdl consst of not more than three letters, which may be
the initids of the attorney for the moving party (e.g., first, middle, and last name) or the first three
intids of the law firm for the moving party, and the number that is one number higher than the
number of motions previoudy filed by sad atorney or law firm in connection with that specific
bankruptcy case. (Example the firga Motion Control Number assigned to attorney John D. Doe
would be MC No. JDD-1, the second MC No. JDD-2, the third MC No. JDD-3, and so on. This
sequence would be repeated for each specific bankruptcy case and adversary proceeding in which
sd attorney or law firm filed motions) Once a Motion Control Number is assigned, al related
papers filed by any party shall have the same number, provided, however, that motions for
reconsderation and countermotions shdl be trested as separate motions with a new Motion
Control Number assigned in the manner provided for above.

(d) Time and Place of Hearing. All motions and other papers shdl contain in the
caption the date, time, and place of the hearing and the department in which the hearing will be
held.

(e Evidence on Mations. Factua contentions not appearing of record involved in
moations shdl be presented and heard upon declarations under pendty of perjury as permitted by
FRCivP 43(e), asincorporated in FRBP 9017. Each declaration shal:

@ Identify the declarant, the party or parties on whose behdf it issubmitted,
and the motion to which it pertains,

2 Be served and filed with the motion, opposition or reply to which it relates;

3 Contain only factud evidentiary matter or expert opinion, conform as far
as possible with the requirements of FRCivP 56(€) and avoid mere general
conclusons or arguments,

4 Specify the source and basis of any statement made upon information and
belief and the reasons why it cannot be made upon personad knowledge;

) Identify and authenticate documents and exhibits offered in support of the
motion or opposition unless such documents and exhibits are aready in the
record and specificaly referred to in the motion or oppostion; and,

(6) If a declaration of an expert is submitted in support of or in opposition to
amotion, it shdl include a satement of the qudlifications of the expert.

Declarations faling to subgtantidly comply with dl of the foregoing requirements may not
be admitted into evidence. The judge may, in his or her discretion, require or alow ord
examination of witnesses; however, such examination will generdly not be permitted except upon
prior order of the Court, so that dl parties and the Court will be aware that testimony will be
presented.
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® Hearing and Oral Argument; Removal from Cdendar; Tentative Rulings. Unless
the matter has been removed from caendar, upon the cal of the motion, the judge may hear
appropriate and reasonable oral argument. Alterndively, the motion may be submitted upon the
record and briefs on file if the parties stipulate thereto, or the judge so orders, subject to the power
of the judge to reopen the matter for further briefs, oral argument or both.

Parties can ascartain which matters have been removed from calendar and can view tentative
rulings by checking the court’s web site at www.caeb.uscourts.gov after 4:00 p.m. the day before
the hearing.

()} Related and Countermotions. Any countermotion or other motion related to the
genera subject matter of the origind motion that the responding party may desire to make shall be
served and filed by such party with the Clerk no later than the time opposition is otherwise required
to be filed to the original motion, so that al related motions in the case can be heard and decided at
the same time. In the event such countermotion or other related motion is filed by the responding
party, the judge may continue the hearing on the origind and all related motions so as to give the
responding moving parties reasonable opportunity to serve and file oppostions and replies to al
pending motions.  No written opposition need be filed to any related matter unless the matter is
continued upon the moving party's request. Nothing herein shall be construed to require a counter
or related motion.

(h) Continuances. Regquests for continuances of hearings on the motion caendar may
be mede to the Court on the scheduled hearing date or may be made in writing by motion and notice
thereof. Stipulations for continuance shal be executed by al parties and shal be filed with the court
a least one (1) court day prior to the hearing. Alterndivey, dipulaions for continuance may be
transmitted telephonically to the Clerk (attention: cdendar clerk).

0] Opportunity for Hearing.

@ The Notice of Opportunity for Hearing (NOH) as defined in 11 U.S.C.
§102(1) shall:

@ Succinctly describe the action to be taken;

(i) State that unless written objections and/or a request for a hearing are
served on the moving party and filed with the Clerk on or before the
date specified in the notice, the action shal be taken;

(i) Provide a minmum of ten (10) days after service (or the longer
periods required by, e.g., FRBP 2002 or 3007) for the filing of the
request for hearing or objections by a party-in-interest; and,

(iv)  Be filed with the Clerk and served by the moving party on al
creditors, the debtor, the trustee or other persons as appropriate or
required.
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1)

(k)
the judge may order that the time for serving a maotion and the notice of hearing thereon may be
shortened. When time for service is shortened to ten (10) calendar days or less, no written
opposition is required. When time for service is shortened to deven (11) cdendar days or more, the
opposition shdl befiled not later than two (2) court days prior to the hearing.

@

2

3

No hearing date shdl be set by the moving party unless an objection or a
request for hearing is made by a party-in-interest, in which event, the moving
party shdl promptly set the maiter for hearing by filing a notice of hearing
with the Clerk and serving the notice on the objecting or requesting party or
parties at least ten (10) days before the hearing date.

If no objection or request for hearing is timdy filed, the moving party may
proceed to take any proposed action that does not require Court gpproval. If
Court approva is required, or if the moving party desires that the Court ratify
the proposed action, the moving party shall submit a proposed order, together
with a copy of the catificate of service in respect to the NOH and a
declaration under pendty of perjury that to the best of hisher knowledge no
request for a hearing nor objections have been filed or served on him/her;
provided, however, that each judge shall have discretion to determine
whether an order is necessary or appropriate.

Emergency Mations.

N

@)

All mations for emergency orders for subdantive or dfirmetive rdief shdll
be heard in open court or in chambers a such time as is convenient to the
judge. All such motions shdl be accompanied by a memorandum containing
the title and number of the case, the nature of the motion and the name of
counse for the opposite party, if known, and a sworn affidavit or declaration
of a witness competent to testify on the matter sating the facts judtifying the
matter being heard without the normal hearing and service procedure.

Except for good cause shown, it shdl be the duty of the party applying: (i)
to make a good fath effort to advise counsd for dl other parties known to
be affected or interested by the proposed order by telephone and confirming
letter or fax (if ime permits) of the date, time, and substance of the proposed
order; and (i) to advise the Court in writing of efforts to contact other
counsel or parties, and whether any other counsel or party, after such efforts
to advise them, has requested to be present a the time the motion is
presented to the Court.

Orders Shortening Time. In appropriate circumstances and for good cause shown,

PART II
Hearing Dates, Notice, and Opposition Requirements

Scope of Part 1. Part Il of this Rule shall apply to al matters scheduled for hearing

on amotion calendar.
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@ Any motion, together with any accompanying papers and notice of hearing
with the date, time, place and department filled in, shdl be filed with the
Clerk by the moving party. Unless a different time is required by the Federa
Rules of Bankruptcy Procedure or these Rules, the hearing shal be set for not
less than twenty-two (22) caendar days from date of filing and service. The
natice shal include a statement that pursuant to Part Il (¢) of this Rule,
oppogtion, if any, to the granting of the motion shal be in writing and shdll
be served and filed with the Clerk by the responding party not less than five
(5) court days preceding the date or continued date of hearing. Service by
the moving party of the notice of hearing, and, when appropriate, the motion
and other supporting pleadings, shall be made on or before the date of filing.
Proof of service of the notice of hearing, the motion and supporting papers
shdl be filed with the Clerk concurrently with said pleadings or not more
than three (3) court days after the filing of the motion. Proofs of service
should be in the form of certificates of service which shal be attached as the
last document to the pleadings served. If the proof of service is filed
separately, copies of the papers served shdl not be attached thereto; rather,
the proof of service shadl refer to the papers served.

2 When notice must be served on dl creditors and other parties-in-interest, a
properly drafted notice, without the motion or supporting papers, which
succinctly and sufficiently describes the nature of the relief being requested
and sets forth the essentia facts necessary for a party to determine whether
or not to oppose the mation, need be the only paper served on those parties
who have not requested specid notice or who are not directly affected by the
requested relief.

(© Opposition. Oppostion, if any, to the granting of the mation shal be in writing and
shdl be served and filed with the Clerk by the responding party not less than five (5) court days
preceding the date or continued date of hearing. A responding party who has no opposition to the
granting of the motion may sarve and file a datement to that effect, secificdly designating the
motion in question.  Without good cause, no party will be heard in opposition to a motion at ora
argument if written oppodtion to the motion has not been timely filed. Failure of the responding
party to timdy file written opposition may be deemed a waiver of any oppostion to the granting of
the motion or may result in the impodtion of sanctions.

(d) Reply. The moving party may, not less than two (2) court days prior to the date of
the hearing, serve and file with the Clerk a reply to any written oppostion filed by a responding
party. The evidentiary record closes upon the filing of the reply.

Comment: A change is proposed to Paragraph (b) (1) of Part I, Notice, to require that every
noticeinclude astatement that pursuant to Part 11 (c) of thisRule, opposition, if any, tothe granting
of the motion shall beinwriting and shall be served and filed withthe Clerk by the responding party
not less than five (5) court days preceding the date or continued date of hearing. Theruleisalso
changed to clarify that the minimum notice period for certain matters may vary from 22 daysif a
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different periodisrequired pursuant to the Federal Rules of Bankruptcy Procedure or these Local
Rules. Other changes are stylistic.
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